
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF ARKANSAS

WESTERN DIVISION

107 LIQUOR INC. et al.                      PLAINTIFFS

v.  CASE NO. 4:17-CV-00710 BSM

MARY ROBIN CASTEEL et al.                  DEFENDANTS 
                     

ORDER

Plaintiffs’ motion for a preliminary injunction [Doc. No. 14] is denied, their 14th

Amendment Equal Protection claim is dismissed, and this case is remanded forthwith.

I.     BACKGROUND

Plaintiffs 107 Liquor Inc.; AB Liquor, LLC; Deborah Goolsby; and Bulloch Smith

Holdings, LLC are traditional retail liquor stores that seek to invalidate portions of Ark. Code

Ann. sections 3-5-1801 through 1803 (“Act 508”) which allow the Arkansas Beverage

Control  Board (“ABC”) to issue  permits to grocery stores to sell wine.  Plaintiffs are

seeking to temporarily enjoin the ABC from issuing permits until plaintiffs have had an

opportunity to conduct discovery and have a trial.

Before the adoption of Act 508, grocery stores could sell beer, “small farm” wines,

and “light wine” beverages such as wine coolers.  Def’s. Resp. Opp’n Mot. Prelim. Inj. 1–2,

Doc. No. 21.  Now, grocery stores may obtain wine permits if they apply to the ABC and pay

a fee.  Ark. Code Ann. §§ 3-5-1802(c), (d).  The Act 508 permit fees will fund state grants

to Arkansas wineries and pay for the construction of a new wine tourism facility.  Id. §§

3-5-1802(e); Doc. No. 21, at 3; Hearing testimony of Mary Casteel.
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Plaintiffs claim Act 508 (1) conflicts with Ark. Code Ann. section 3-4-201; (2) treats

grocery stores more favorably than retail liquor stores in violation of the Equal Protection

Clauses of the Arkansas and United States Constitutions; and (3) limits the issuance of

grocery store wine permits to single-location grocery stores.  Doc. No. 14, at 5.  Plaintiffs

state that they will suffer irreparable harm if a temporary injunction is not issued because

they will lose significant income as a result of the ABC’s issuing of Act 508 permits and that

plaintiffs can never recover for those losses because the state of Arkansas is immune from

a lawsuit for damages.  Therefore, plaintiffs argue, when they prevail on the merits, they

cannot recover for the losses they will endure in the interim.

II.     LEGAL STANDARD

A preliminary injunction is an extraordinary remedy.  Winter v. Natural Res. Def.

Council, Inc., 555 U.S. 7, 9 (2008).   Granting such remedy is within sound discretion of the

district court.  Lankford v. Sherman, 451 F.3d 496, 503 (8th Cir. 2006).  Whether a

preliminary injunction should be granted involves consideration of (1) the threat of

irreparable harm to the movant; (2) the state of the balance between this harm and the injury

that granting the injunction will inflict on other parties litigant; (3) the probability that

movant will succeed on the merits; and (4) the public interest.  Dataphase Sys., Inc. v. C L

Sys., Inc., 640 F.2d 109, 113 (8th Cir. 1981).  Ultimately, the key question is whether the

balance of equities so favors the movant that justice requires the court to intervene to

preserve the status quo until the merits are determined.  Id.  
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Generally, a “fair chance” of prevailing on the merits is required to grant a preliminary

injunction.  Planned Parenthood Minnesota, N. Dakota, S. Dakota v. Rounds, 530 F.3d 724,

730–31 (8th Cir. 2008).  “Where a preliminary injunction is sought to enjoin the

implementation of a duly enacted state statute, however, the moving party must make a more

rigorous showing that it is likely to prevail on the merits.”  Planned Parenthood of Arkansas

& E. Oklahoma v. Jegley, 864 F.3d 953, 957–58 (8th Cir. 2017) (quotations omitted).  This

standard “reflects the idea that governmental policies implemented through legislation or

regulations developed through presumptively reasoned democratic processes are entitled to

a higher degree of deference and should not be enjoined lightly.”  Rounds, 530 F.3d at 732

(quoting Able v. United States, 44 F.3d 128, 131 (2d Cir. 1995)).  If the movant cannot

demonstrate a likelihood of success on the merits when attacking a duly enacted statute, the

other Dataphase factors need not be weighed.  Id.

III.     DISCUSSION

Plaintiffs’ request for a preliminary injunction is denied because they are not likely

to succeed on the merits of their three claims that Act 508 (1) conflicts with Ark. Code Ann.

section 3-4-201; (2) treats grocery stores more favorably than retail liquor stores in violation

of the the Equal Protection Clauses of the Arkansas and United States Constitutions; and (3)

limits the issuance of grocery store wine permits to single-location grocery stores.
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A. Claims I and III: Statutory Construction

Plaintiffs have failed to show they are likely to succeed on their claim that Act 508

conflicts with prior law establishing a policy of restricting “the number of permits in this

state to dispense vinous (except small farm wines), spirituous, or malt liquor.”  Ark. Code

Ann. § 3-4-201(a).  Even if Act 508 conflicts with Ark. Code Ann. Section 3-4-201(a), these

laws must be interpreted so as to “reconcile provisions to make them consistent, harmonious,

and sensible in an effort to give effect to every part.”  Arkansas Beverage Retailers Ass’n v.

Langley, 305 S.W.3d 427, 432 (Ark. 2009).  Furthermore, “a general statute must yield when

there is a specific statute involving the same subject matter,” and “a more recent statute

prevails over an older statute because a court must assume that the general assembly was

aware of the earlier act when it passed the later one.”  Craighead Elec. Co-op Corp. v. City

Water & Light Plant of Jonesboro, AR, 278 F.3d 859, 861 (8th Cir. 2002).  Finally, courts

must “construe the statute just as it reads, giving the words their ordinary and usually

accepted meaning in common language,” Gafford v. Allstate Ins. Co., 459 S.W.3d 277, 279

(Ark. 2015),  and to give effect to the intent of the legislature, Langley, 305 S.W.3d at 432. 

Act 508 leaves no doubt that the legislature intended to change Arkansas law to permit

grocery stores to sell wine.

These same rules of statutory construction also diminish plaintiffs’ likelihood of

success on their third claim because the plain language of Act 508 demonstrates that

multiple, distinct locations of chain grocery stores are not prohibited from obtaining permits
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to sell wine.  First, “grocery store” is defined as “a single physical establishment that has an

inventory of human-consumable items  and is located in a wet territory.”  Ark. Code Ann.

§ 3-5-1801(1) (emphasis added) (internal punctuation omitted).  This definition supports the

idea that the legislature saw fit to define a grocery store according to its physical location,

not according to its corporate name, ownership, or branding.  Second, Act 508 states, “A

grocery store wine permit allows a permittee to purchase and sell wine for off-premises

consumption at a single location.”  Ark. Code Ann. § 3-5-1802(b)(1).  Again, this language

underscores the legislature’s choice that one permit allows wine to be sold at one physical

location, without  regard to ownership.  No reasonable  reading of this language results in the

conclusion that a grocery store at one physical location is prohibited from obtaining a wine

permit if another distinct grocery store within the same chain also has a permit to sell wine. 

 The fact that Act 508 states, “An order of wine inventory for one (1) location shall not

be combined with an order for another location in a manner that would result in a cumulative

discount or quantity discount, or both,” further demonstrates the fact that the legislature

embraced the ability of multiple distinct locations of chain grocery stores to obtain wine

permits.  See id. § 3-5-1802(b)(3).  Otherwise, there would be no need to include language

aimed at leveling competition between chain grocery stores and liquor stores.

The ABC’s construction of Act 508 makes sense.  Moreover, a state agency’s

interpretation of a state statute is afforded great deference and will not be overturned unless

it is clearly wrong.  Brookshire v. Adcock, 307 S.W.3d 22, 26 (Ark. 2009).
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For these reasons, plaintiffs have failed to demonstrate they are likely to succeed on

the merits of claims I and III.

B. Claim II: Equal Protection

Plaintiffs are unlikely to succeed on the merits of their equal protection claim because

they cannot demonstrate that Act 508 lacks a rational basis.  “The Equal Protection Clause

of the Fourteenth Amendment commands that no State shall ‘deny to any person within its

jurisdiction the equal protection of the laws,’ which is essentially a direction that all persons

similarly situated should be treated alike.”  City of Cleburne, Tex. v. Cleburne Living Ctr.,

473 U.S. 432, 439 (1985).  A statute that addresses economic or business regulations and

treats similar classes of businesses differently, is subject to a rational review and the

legislature is accorded great deference.  Id. at 440–41.  “The general rule is that legislation

is presumed to be valid and will be sustained if the classification drawn by the statute is

rationally related to a legitimate state interest.”  Id. at 440.  To prevail, plaintiffs must show

that the difference in treatment given to the classes is not rationally related to any legitimate

governmental interest.  F.C.C. v. Beach Commc’ns, Inc. 508 U.S. 307, 314–15 (1993)

(“[T]hose attacking the rationality of the legislative classification have the burden to negative

every conceivable basis which might support it.”) (internal quotations omitted).

Plaintiffs assert that Act 508 subjects grocery stores to “substantially less rigorous

requirements regarding the number of permits available per county, the publication

requirements and waiting period, the permissible location of the retail establishment, and
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conflict of interest restrictions on applicants/permittees than are applicable to all other

retailers of beverages, including wine, with an alcoholic content of more than 5%.”  Doc. No.

14, at 10.  They argue that Act 508 violates the Equal Protection Clause of the United States

Constitution  because liquor stores and grocery stores are treated differently.  Id.  They argue

liquor stores and grocery stores are similarly situated because they sell the same product,

wine, and there is no rational basis for distinguishing between them.  Id. 

 Grocery stores and liquor stores, however, do not sell the same products.  As John

Akins of Legacy Wine and Spirits; John Crow of 107 Liquor; and Deborah Goolsby of

Crossroads Wine and Spirits testified in the preliminary injunction hearing, grocery stores

are not legally authorized to sell liquor or spirits in Arkansas, but liquor stores are.  Further,

while plaintiffs derive almost 100% of their revenue from the sale of alcoholic beverages and

other alcohol-related items, a grocery store “may derive no more than twenty percent (20%)

of its gross sales from the sale of alcoholic beverages.”  Ark. Code Ann. § 3-5-1802(g)(1).

 Even if retail liquor stores and grocery stores are similarly situated, the record

indicates there is a rational relationship between Act 508 and a legitimate governmental

interest.  Act 508, in part, is intended to raise revenue for the state.  See Ark. Code Ann. §

3-5-1802(e) (“One hundred percent (100%) of the fee shall be paid into the Arkansas Wine

Grants Fund.”).  As Director Casteel  testified, the collection of grocery store wine permit

fees raises money that has been appropriated by the Arkansas legislature to support Arkansas

wine production and tourism.  (“All the money goes to the Wine Grants Fund.”).  This, in
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turn, directly supports agriculture and tourism across the state.  Moreover, the legislature may

have rationally concluded that grocery stores, which may not sell liquor and which may sell

other, non-alcohol-related items, need not be regulated as stringently as liquor stores, which

may sell liquor and which may not sell other non-alcohol-related items. 

Plaintiffs’ challenge under the Equal Protection Clause of the Arkansas Constitution

will likely fail for the same reasons.  Whorton v. Dixon, 214 S.W.3d 225, 230 (Ark. 2005)

(“Under the rational-basis test, legislation is presumed constitutional and rationally related

to achieving any legitimate governmental objective under any reasonably conceivable fact

situation.”); Wometco Servs., Inc. v. Gaddy, 616 S.W.2d 466, 468 (Ark. 1981) (explaining

in equal protection analyses that the state regulates “the sale of alcoholic beverages in minute

detail and because of that regulation we have held that the issuance of a license to sell those

beverages is a privilege ‘not of right, but purely of legislative grace, and may be extended,

limited or denied without violating any constitutional right.’”) (quoting Blum v. Ford, 107

S.W.2d 340, 344 (Ark. 1937)).  There is no evidence to rebut these interests, which are

rationally related to Act 508.  Accordingly, plaintiffs have failed to demonstrate a likelihood

of success on the merits of claim II.

Finally, because Act 508 is rationally related to a legitimate governmental interest,

and “statutory discrimination will not be set aside if any state of facts reasonably may be

conceived to justify it,” McGowan v. State of Md., 366 U.S. 420, 426 (1961), plaintiffs’ claim

that Act 508 violates the Equal Protection Clause of the United States fails as a matter of law.
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Therefore, the federal constitutional claim is dismissed, and the remaining state law claims

are remanded.  See Thomas v. United Steelworkers Local 1938, 743 F.3d 1134, 1141 (8th Cir.

2014) (“If the district court dismisses every claim over which it had original jurisdiction, the

court maintains its broad discretion to exercise supplemental jurisdiction over any remaining

state-law claims.”).

IV.     CONCLUSION

For these reasons, plaintiffs’ motion for a preliminary injunction [Doc. No. 14] is

denied, plaintiffs’ 14th Amendment Equal Protection claim is dismissed, and this case is

remanded.

IT IS SO ORDERED this 14th day of November 2017.

              ________________________________
UNITED STATES DISTRICT JUDGE
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