
IN TIM CIRCUIT COURT OF PULASKI COUNTY, ARKANSAS
SD(TH DIVISION

WAYNE MINER, and JAMES EASLEY,
Individually, and on Behalf of All Others
Similarly Situated

VS. CASE NO. CV 2003-4661

PLAINTIFFS

MEMORANDUM OPIN'ION CONCERNING
ALL REMAINING ISSUES

This Memorandum Opinion is issued in conjunction with the Final Order Addressing All

Remaining Issues, issued of even date herewith and is incorporated by reference into such Order

as though set forth word for word.

Findings at Fact

In previous Orders, the court approved a Class Action Settlement Agreement, which

established a $45,000,000.00 common fund. A claims procedure was established which yielded

approximately twenty-six thousand timely claims. The court utilized its discretion in determining

that the claims could be divided into three categories: (i) claims that were presumptively valid,

(ii) claims that would require testimony and evidence to determine their validity, and (iii) facially

invalid claims.

PHILIP MORzuS COMPAMES, INC.,
and PHILIP MORRIS, INCORPORATED

In the first distribution ordered

presumptively valid claimsl were ordered

attorney's fees or costs of the litigation.

DEFENDANTS

cou( approximately thirteen thousand

paid in full, without any deductions for

by the

to be

The approximately seven thousand non-presumptively valid claims2 were each issued a

de minimis check of one hundred and no/100 dollars ($100.00) while the court gathered

' There were 13,035 first distribution claims totaling $17,267,402.35. The average payment for these claims was
$1,325.00.
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information from the Co-Masters and Class Counsel concerning the possible establishment of a

hearing procedure to adjudicate such claims.3

After receiving statistics and data concerning the time and expense of implementing

several different models for a hearing process, the court determined it was unfeasible to

implement any hearing process to adjudicate the non-presumptively valid claims. The Co-

Masters' time and expense estimates-premised upon parameters provided by the court-ranged

from a minimum of two and a half years with a cost of $1,400,000.00 to ten years at a cost of

$8,800,000.00. These time and cost estimates do not include any of the projected thirty-six

thousand hours of claimant and witress time that would be incurred in communicating with the

hearing officials conceming the setting and resetting of hearing times and dates, traveling to and

from the hearing facility, and attending and participating in the hearing concerning their claims.

Added to the actual hearing time, there would also be about a six-month organizational

period as well as several months following completion of the hearings for synthesizing and

collating the hearing data. Based upon the first and second distributions in this case, there would

also be another six months for preparation of spreadsheet information, transmission of such

information to the Claims Administrator, issuance of checks by the Claims Administrator, and

administrative wrap up by the Claims Administrator following expiration of the check

negotiation period. A realistic time frame for any hearing process, together with a check issuance

2 7,232

3 The absolute need for an effective hearing process for the non-presumptively valid claims was again made
apparent during the second distribution process. Class Counsel received a letter from a claimant identified as Steven
Lee stating that he had never received his first distribution check and demanded, in profane terms, that he be paid his
money. The court instructed the Co-Masters and Class Counsel to research the matter with the intent of ordering a
reissuance of the check if the facts alleged proved true. What the Co-Masters found was that despite the rigorous
anti-fraud measures used by the Claims Administrator and the Co-Masters, Steven Lee had filed a number of false
claims by using different social security numbers, different addresses, and listing different witnesses. Steven Lee
was apparently issued six checks. He negotiated first distribution checks for $2,1 l8.OO, $2,702.40, and $100.00. He
failed to negotiate first distribution checks for S3,433.20 and $100.00. It appears that a stop payment was issued on
his sole second distribution check in the amount of $300.00.



and negotiation period for approved claims, would be a minimum of four years and a maximum

of twelve years.

Given the unique facts presented by this case, the court determined an amount of up to

four hundred dollars ($400.00) could be considered a de minimis amount. Based upon such

decision, the court ordered that a second distribution be implemented. This second distribution

inswed that every one of the 20,000 claimants, whether his or her claim was deemed

presumptively valid or non-presumptively valid, received at least $400.00 for filing a claim in

this case.

In the aggregate, the first and second distributions ordered by this court have resulted in

approximately twenty million dollars ($20,000,000.00) being paid to around twenty thousand

(20,000) claimants.

In the absence of contolling Arkansas case precedent, the court determined the

guidelines set forth in Oetting v. Green Jacobson, P.C.,775 F3d 1060 (2015) (In re

BankAmerica Corporation Securities Litigation) should be utilized in providing notice of: (i) the

court's determination of unfeasibility, (ii) the claimants' opportunity to appear and object to the

determination of unfeasibility, (iii) the court's proposed indirect cy pres beneficiaries, and (iv)

the claimants' opportumty to submit, for consideration by the court, their own suggestions of

possible indirect cy pres beneficiaries.

Notice of the court's decision was given to all of the approximately 20,000 claimants.

The claimants were given until November 1, 2Ol7 to provide Class Counsel with objections and

notices of intent to appear concerning the court's determination of unfeasibility.o The claimants

o 
Class Counsel advised the court there were a few individuals who notified their office they objected to the court's

decision and desired to appear. Class Counsel communicated with all of the individuals and reported to the court that
once the procedural posture of the case was explained to them that all of the individuals, except Elhad Sane,
withdrew their objections and no longer wished to appear. Mr. Sane was one of the 13,000 claimants whose claims



were given until November 15, 2017, to provide Class Counsel with suggestions of alternative

indirect cy pres beneficiaries.

The certified class representatives did not file an objection on behalf of the plaintiff class

and do not object to the court's determination of unfeasibility. None of the approximately seven

thousand claimants who have non-presumptively valid claims notified class counsel of an intent

to appear to object to the court's determination of unfeasibility. The non-presumptively valid

claimants are the only claimants who could even conceivably receive additional monies if a

hearing process was implemented.

In accordance with the Oetting procedure, the Order and Memorandum Opinion dated

August 25,2017, also advised the claimants there would be a remaining class common fund of

approximately $2,200,000.00 and that the court would be making a cy pres distribution to one or

more indirect benefi ciaries.

As previously stated, the court established a November 15, 2017 deadline for the

claimants to provide Class Counsel with their suggestions of possible indirect cy pres

beneficiaries. Class Counsel were ordered to file a Report of such suggestions, af[er making sure

any individual identifying information was excised.

were deemed presumptively valid. His claim of $650.21 was paid in full in the first distribution. Even if the court
implemented a hearing procedure there is no conceivable fact situation in which Mr. Sane would receive any
additional monies from the remainder of the common fund. Administrative costs would have to be paid first. If there
was any money remaining after paying the administrative costs, the remainder would be insufficient to pay the full
claims of all of the presently 7,000 unadjudicated claims who to date have only received de minimis distributions of
$400. Mr. Sane failed to present any testimony or evidence that there is a claims adjudication hearing procedure that
could be completed in both a timely and cost-effective manner.

Claimant Michael Woods appeared at the hearing. Mr. Woods is currently inoarcerated in the state prison
system. Mr. Woods did not provide Class Counsel with notice of intention to appear and an objection to the court's
unfeasibility determination. He did file two leuers with the court saying he did not cash his two de minimis checks
and that he wanted a hearing on his claim. At the court's request the Co-Masters checked the database and Mr.
Woods did in fact negotiate both of his de minimis checks. Since Mr. Woods is serving a life sentence without
parole and tlerefore couldn't voluntarily attend the hearing, the court instructed Class Counsel to prepare a
Transport Order. Mr. Woods appeared at the hearing. Mr. Woods failed to present any testimony or evidence that
there is a hearing procedure that could be completed in both a timely and cost-effective manner.



In compliance with Oetting, the Order and Memorandum Opinion of August 25,2017

specifically advised the claimants the court intended to distribute any and all remaining net class

common fund monies to one or more scholarships at the William H. Bowen School of Law and

the University of Arkansas School of Law that provide need based scholarships to individuals

expressing an interest specifically in litigation practice in Pulaski County or the State of

Arkansas. The court further advised if there were available scholarships meeting such criteria

that also further specified the recipients must express an interest in public interest or complex

public interest litigation, then such scholarships would be given preference in making the cy pres

distribution.

The court considered a host of factors in making its initial determination of the indirect c7

presbenefrciaries that best met the Oetting criteria. Those factors include, but are not limited to:

(a) this litigation has been pending for over fourteen (14) years;

(b) class membership is not limited to Arkansas residents, this is a nationwide class
action with claims being filed from all over the country. Many of the claimants
apparently have no past or present connection with the State of Arkansas other than
purchasing the designated cigarettes in Arkansas during the relevant time period;

(c) tax revenues provided by the taxpayers of Pulaski County and of the State of
Arkansas as a whole have provided the facilities, equipment, supplies, and personnel
necessary to administer and adjudicate this case;

(d) local counsel for all parties in this action are graduates of either the University of
Arkansas School of Law or the William H. Bowen School of Law;

(e) Article 2, Section 7 of the Arkansas Constitution provides the right to a jury tial
shall remain inviolate and extend to all matters at law without regard to the amount in
controversy;

(f) other states have amended their constitutions to amend or limit the right to jury
trials in civil cases, but as of the present date, the voters of the State of Arkansas have
not chosen to limit their strong constitutional guarantee to a jury trial in civil cases;

(g) the evolution and implementation of meaningful methods of alternative dispute
resolution has been a positive development in modern jurisprudence, but the
continued effectiveness of alternative dispute resolution requires the existence of a



healthy, vibrant jury trial system that requires a reasonable number of litigators
competent to handle complex issues;

(h) the 2015 and 2016 Annual Reports of the Arkansas Access to Justice Commission
indicate that Arkansas has one of the lowest number of lawyers per capita of any of
the fifty states and that twenty-two rural counties are "chronically underserved";

(i) within the legal profession, there are a number of practice areas more lucrative,
and less stressful, than being engaged in litigation practice;

(f) public interest litigation is often extremely complex litigation that requires
attorneys not only with the necessary courtroom skill set, but individuals who also
truly understand the many challenging requirements of complex public interest
litigation;

(k) the importance of the "judicial function" requires the availability of skilled
attorneys who are interested in the subject matter, regardless of whether such
attorneys represent the plaintiffs or the defendants;

(l) this case was not a tort case and would not have been certified as a class action if
individual tort issues, or damages alleged from tortious conduct, had been alleged;

(m) the class common fund was the result of a settlement in a deceptive trade
pracfices act case;

(n) providing financial assistance to law students to encourage them to practice in
complex public interest litigation in Arkansas will contribute to insuring a competent
pool ofprofessionals able to handle future deceptive trade practices act cases; and

(o) verdicts and/or settlements in future Arkansas complex public interest litigation
have the potential to provide a direct financial benefit to class members andlor
members of their families.

In accordance with the court's Order of August 25,2017, Class Counsel filed a Report of

Suggested Cy Pres Beneficiaries. In addition to a number of self-serving suggestions, the Report

contains the names of a number of extremely worthwhile charitable organizations.s The issue

5 Not counting duplicate responses, there were approximately 195 claimants, approximately lo/o of the 20,000
claimants who received notice, who submitted indirect cy pres beneficiary suggestions to Class Counsel. About 155

of the 195 suggestions (almost 80%) suggested the court award the entirety of the remainder either to themselves, to
members of their immediate family, or to the class as a whole. There were a number of suggestions that the
remaining funds go to anti-smoking and/or anti-tobacco programs. These suggestions had the possibility of violating
a "no-disparagement of Philip Morris" clause that was included in the Settlement Agreemenr. Approximately half a
dozen responses couldn't be characterized, didn't contain a suggestion, or seemed to be trying to make a belated
claim. The remaining charitable entity suggestions are:

Thills Homeless Center
Air Force, Army, Marines, Coast Guard Emergency Relief Funds
American Cancer Society



before the court when determining the best indirect cy pres beneficiary under Oetting is,

however, not whether a charity is an excellent charity, but whether the indirect beneficiary

American Heart Association
American Lung Association
Arkansas Access to Justice Foundation
Arkansas Choices-Cash & Counseling
Arkansas Dept. of Health
Arkansas FFA Foundation
Arkansas Food Banks & Soup Kitchens
Arkansas Heart Foundation
Arkansas Hospice Houses
Arkansas Housing Programs for the Homeless
Arkansas State University College of Agriculture
Cancer Research Clinics
Center for Hope and Healing
Endless Smoking & Smokeless Tobacco
Food banks and soup kitchens
Housing programs for the homeless
John 3:16 Ministries
LeBonheur Children's Hospital
M.D. Anderson
New York Institute of Technology College of Osteopathic Medicine at Arkansas State University
St. Francis House, NWA, Inc. dba Community Clinic under the Quit Now! Tobacco Cessation Program
St. Jude's Hospital
Salvation Army
School nurses in Arkansas
Sheep Dog Impact Assistance Program for Veterans
Shriner's Hospital
Teen Action & Support Center
University of Arkansas College of Agriculture
University of Arkansas for Medical Sciences

University of Arkansas for Medical Sciences Winthrop P. Rockefeller Cancer Institute Smoking Cessation
Program

The court specifically recognizes the suggestion of Donald H. Hollingsworlh, Esq., that all or part of the
common fund remainder be distributed to the Arkansas Access to Justice Foundation. Mr. Hollingsworth's
comment is comprehensive, well written, insightrul, and provided significant cogent information for the court to
consider in making its indirect beneficiary determination. Like all of the other suggested charitable
organizations, the proposed beneficiary unquestionably performs valuable services to the public. The court did
not ultimately accept Mr. Hollingsworth's suggestion for a number of reasons, which include, but are not
limited to: (i) the proposed distributee in the Oetting case was a legal defense organization providing pro bono
legal services to indigent individuals. Although the Oetting reversal did not address the merits of that specific
indirect beneficiary there is dicta in Oetting that indicates that type of indirect cy pres beneficiary might not be
the best option for the indirect benefit of plaintiff class members; (ii) class membership in this action was
nationwide and was not restricted to Arkansas residents, (iii) there were no socio-economic factors utilized in
formulating the class definition in this action, (iv) the suggested beneficiary does not customarily handle class
actions or complex public issue litigation; and (v) there is little to no possibility that distribution to the
suggested beneficiary might result in future class action public interest litigation pursuant to the Arkansas
Deceptive Trade Practices Act from which members of the plaintiff class, or their heirs or assigns, might derive
a financial benefit.



provides a use consistent "with the nature of the underlying action and with the judicial

function."

In August of 2005, Richard B. Atkinson, then Dean of the University of Arkansas School

of Law, passed away unexpectedly at the age of fiffy-eight. Dean Atkinson graduated Phi Beta

Kappa from Duke University. Before attending law school, Dean Atkinson obtained a Masters

Degree in Divinity from Yale. He remained at Yale to obtain his Juris Doctor, graduating in

1974. He then went to work for a prestigious law firm in Atlanta but didn't find the work

fulfilling. Dean Atkinson loved the law, but he loved the human beings involved in the practice

of law, as well as those affected by the law, even more.

His friend and former YaIe Law classmate, Bill Clinton, recruited him to teach at the

University of Arkansas School of Law. Dean Atkinson joined the U of A Law School faculty in

1975 and for decades was one of the best and most well liked professors at the school. He was

eventually persuaded to accept the deanship but even then made sure he taught at least one

course a semester.

Dean Atkinson was a true Renaissance man. He was well read and knowledgeable in

many areas of both the arts and sciences. He loved the pursuit of knowledge, but people,

individuals, always came first. All people, every person. Those whom society might view as both

the great and small, as well as the in-betweens. Dean Atkinson saw every member of the public

as his fellow man.

There is presently no scholarship that bears Dean Atkinson's name, although there is little

doubt one will be established at some point in the future. There are, however, scholarships that

owe their existence today to the direct influence of Dean Richard Atkinson and his deep and

abiding concern both for the human beings who practice law as well as for the members of our



society who are affected daily by their interaction with the law.

One of the newest scholarships at the University of Arkansas School of Law-the Public

Interest Litigation Scholarship Program Fund-is an example of Dean Atkinson's continuing

legacy. This scholarship meets all of the requirements the court advised the parties it was looking

for in an indirect cy pres beneficiary that would meet the Oetting standards. The scholarships are

need-based and are awarded to "individuals expressing an interest in public interest or complex

public interest litigation practice within the state of Arkansas."

There is a family of lawyers in Pulaski County that for the past two generations has been

the personification of legal professionalism and collegiality. The lawyers of this family care

deeply about the Rule of Law and specifically about that area of the law defined as litigation

practice.

Collectively, the past two generations of this family of lawyers has engaged in more than

one hundred years of trial lawyering in Pulaski County. Included in that total is an almost

unbelievable forly years-and counting---of having been elected as trial judges by Pulaski

County voters. It is a singular achievement that may never be surpassed.

This family of lawyers strongly believes that the American jury trial system provides the

keys to justice for all members of our society. These individuals are also staunch advocates of

lawyers giving back to their communities. Their philosophy and commitment includes both the

community at large as well as the legal community. They freely and generously give of their

time to non-profit organizations, and they are always willing to take time out of their crowded

schedules to help fellow lawyers.

Ten years ago, the second generation of this family, two brothers, used their own money,

hard earned from the practice of law in our community, to establish a scholarship at the William



H. Bowen School of Law. This scholarship meets the requirements established by the court in its

notice to the parties. Scholarships are awarded annually and they are based on financial need to

one or more students "who demonstrate a commifinent to practicing law in Pulaski County,

Arkansas."

The establishment of this scholarship in 2007 encouraged the Pulaski County Bar

Foundation to become involved. The Foundation has made augmentation of the scholarship fund

corpus one of its principal goals. The Foundation's involvement has inspired community

involvement. Hundreds of lawyers, judges, and lay people associated with the practice of law in

Pulaski County, now attend and support an annual fish fiy and auction to raise additional monies

for the scholarship fund.

At the time this family of lawyers established the scholarship, Chuck Goldner, then dean

of the Bowen Law School, stated that adding the scholarship "to our current scholarship program

will highlight service to our very own Pulaski County." Dean Goldner's prediction has

repeatedly proven true over the last decade.

The Oetting case makes clear that simply finding a worthwhile charity or charities is

insuflicient to meet the court's obligation in finding suitable indirect cy pres beneficiaries. The

court has an obligation to attempt to find beneficiaries that are o'consistent with the nature of the

underlying action and with the judicial function." All aspects of the stated purpose of the Dean

R. Morley Scholarship Fund at the William H. Bowen School of Law meet the Oetting

requirements.

Conclusions of Law

The certified class representatives did not object to the court's determination of

unfeasibility.

to



There was no testimony or evidence presented at the hearing concerning any claims

hearing procedure that would be feasible from either a time or cost analysis.

Any individual objectors do not represent the plaintiff class, they only represent

themselves.

The court has considered all legitimate suggestions contained in the Report of Suggested

Cy Pres Beneficiaries.

There are many excellent charities suggested by the claimants.

Pursuant to Oetting, the court's obligation is to find indirectbeneficiaries that have the

use most consistent "with the nature of the underlying action and with the judicial function."

None of the claimants' suggestions of indirect beneficiaries are as consistent *with the

nature of the underlying action and with the judicial function" as the indirect beneficiaries

outlined by the court in its Order andMemorandum Opinionfied on August 25,2017.

One-half of the net remaining balance of the class common fund should be distributed to

the Public Interest Litigation Scholarship Program Fund at the University of Arkansas School of

Law.

The remaining one-half of the net remaining balance of the class common fund should be

distributed to the Dean R. Morley Scholarship Fund at the William H. Bowen School of Law.

IT IS SO ORDERED AND DECREED.

Y DAVIS FOX
CIRCUIT JUDGE

1l


