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As this Court previously concluded, “butchery and torture” does not even 

come close to describing the “macabre horror” that Jack Greene inflicted on Sid-

ney Burnett.  Greene v. State, 317 Ark. 350, 357 (1994).  Not content to simply 

murder 69-year-old Burnett, Greene “bound Sidney Burnett’s hands, feet, and 

mouth,” and over an extended period of time, Greene beat Burnett “with a can of 

hominy,” stomped him, and cut him “from mouth to ear” before “ultimately 

[shooting] him in the chest and in the head.”  Id.   

Now—having avoided execution for more than two decades—Greene asks 

this Court to grant him a last minute stay of execution so that he can litigate the 

latest version of the repeatedly rejected claim that he is not competent.  In this 

newest version of that claim, Greene argues that his execution would violate the 

Constitution because he is not competent to be executed.  But he makes no effort to 

show that he is actually not competent and instead argues that he is entitled to a 

stay so that he can obtain more process to make that showing.  Indeed, as Greene 

sees it, this Court should grant him a stay so that he can litigate whether he is enti-
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tled to an adversarial, judicial determination of his competency.  He does so de-

spite this Court’s previous determination that due process does not require such a 

proceeding and that Arkansas Code Section 16-90-506(d)’s provision permitting 

the director of the department of correction to make an initial determination of 

competency is constitutionally sufficient.  See Singleton v. Endell, 316 Ark. 133, 

cert. denied, 513 U.S. 960 (1994).  And to avoid that holding, he wrongly asserts 

that Panetti v. Quarterman, 551 U.S. 930 (2007), overruled that determination. 

Recognizing the weakness of that claim, Greene resorts to asserting that he 

is entitled to a stay because this Court stayed an execution in Ward v. Hutchinson, 

CV-17-291. Greene ignores the fact that unlike the inmate there, he has continu-

ously maintained (over his attorneys’ objections) that he is competent and under-

stands the reasons for his execution.  Thus, unlike the inmate in Ward, Greene can-

not show (and has not shown) that he is likely to prevail on his competency claim 

because “he recognizes that he will be put to death as punishment for the murder 

he was found to have committed.”  Dunn v. Madison, 583 U.S. -- (Nov. 6, 2017), 

slip op. at 4; accord Ford v. Wainwright, 477 U.S. 399, 422 (1986) (Powell, J., 

concurring) (“The Eighth Amendment forbids the execution only of those who are 

unaware of the punishment they are about to suffer and why they are to suffer it.”). 

Nor does Greene even attempt to overcome the “strong equitable presump-

tion against the grant of a stay” that courts apply when inmates wait until the eve 
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of their executions to raise claims that could have been brought earlier. Hill v. 

McDonough, 547 U.S. 573, 584 (2006) (internal quotation marks omitted).  To the 

contrary, Greene offers no explanation whatsoever for why he waited until more 

than a month after his execution was scheduled to bring his latest claim and that 

delay “is sufficient reason by itself to deny a stay.” McGehee v. Hutchinson, 854 

F.3d 488, 491-92 (8th Cir.) (en banc), cert. denied, 137 S. Ct. 1275 (2017). 

I. Background 

For decades, Greene’s attorneys have argued (over Greene’s protestations) 

that he is not competent, and agreeing with Greene himself, courts and experts 

have consistently rejected those claims.  See Greene v. Norris, 5:04-cv-00373-

SWW, Doc. # 222-1, at 59-61, 98-99 (E.D. Ark. Mar. 27, 2015); State v. Greene, 

338 Ark. 806 (1999) (per curiam) (competent to waive appeal); Greene v. State, 

CR-93-523 (R. 46-50) (competent to stand trial).   

Most recently, the United States Supreme Court denied certiorari in a case 

where following a two day federal habeas hearing, United States District Judge Su-

san Webber Wright concluded that Greene was—contrary to his attorneys’ 

claims—competent to waive a claim of execution ineligibility under Atkins v. Vir-

ginia, 536 U.S. 304 (2002).  See Greene v. Norris, 5:04-cv-00373-SWW, Doc. # 

196, at 16-17 (E.D. Ark. Oct. 25, 2012), cert denied, 137 S. Ct. 2093 (2017).  That 

May 1, 2017 denial made Greene’s execution imminent. 
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On August 25, 2017, Governor Asa Hutchinson scheduled Greene’s execu-

tion for November 9, 2017.  Nearly a month later, Greene’s attorneys contacted Di-

rector Wendy Kelley requesting that she determine Greene’s competency for exe-

cution under Section 16-90-506(d).  While they argued that Greene was not com-

petent, Greene’s attorneys did not include anything to substantiate their claim, and 

as a result, Kelley was forced to ask for any documentation that Greene’s attorneys 

believed substantiated their claim.  After considering that documentation and other 

records, Kelley advised Greene’s counsel on October 5, 2017 that she “[did] not 

find there are ‘reasonable grounds’ for believing that Mr. Greene is not currently 

competent, due to mental illness, to understand the nature of the punishment and to 

reach a rational understanding of the reason for the execution.”  

Further, after waiting until more than a month after Governor Hutchinson 

had scheduled Greene’s execution, Greene filed his latest lawsuit and asked the 

circuit court to stay his execution.  In his complaints, Greene sought a hearing and 

finding that he was incompetent to be executed under Ford.  He challenged the 

constitutionality of Section 16-90-506 on due-process and separation-of-powers 

grounds. In his amended filing, Greene also submitted a new evaluation claiming 

that he was not competent. The circuit court thereafter dismissed Greene’s com-

plaint on the grounds that: 1) Greene “has not presented and the Court has not lo-

cated any statute authorizing [it] to conduct a competency hearing”; 2) “the Arkan-
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sas Supreme Court has previously determined that A.C.A. § 16-90-506(d) does not 

violate due process or separation of powers”; and 3) it lacked jurisdiction to stay an 

execution.  Order, No. 35CV-17-738-5 (Jeff. Co. Cir. Ct. Nov. 3, 2017).   

Greene then waited multiple days to seek a stay from this Court. 

II. Reasons for Denying a Stay 

 To obtain a stay, Greene must show both a likelihood of success on the mer-

its and that the underlying claim could not have been brought earlier.  See Kelley v. 

Griffen, 2015 Ark. 375, at 3 (requiring bona fide claim that could not have been 

brought earlier).  Indeed, deliberate delay “is sufficient reason by itself to deny a 

stay.” McGehee, 854 F.3d at 491.  Greene fails to make the required showing.  

 A.  Greene’s delay.  A reality of capital litigation is that inmates “deliberately 

engage in dilatory tactics to prolong their incarceration and avoid execution of the 

sentence of death.” Rhines v. Weber, 544 U.S. 269, 277-78 (2005).  Greene has 

done exactly that, neither timely invoking nor challenging Section 16-90-506.   

 When the United States Supreme Court denied Greene’s petition for certiorari 

on his habeas competency claims, Greene was aware that his execution was immi-

nent.  See, e.g., Nooner v. Norris, 491 F.3d 804, 809 (8th Cir. 2007) (execution is 

imminent when collateral review denied).  At that point, he could have begun pre-

paring to raise (yet again) the issue of his competency by, inter alia, having an ex-

pert prepare to conduct (or actually conduct) a competency examination.  Indeed, 
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given Greene’s attorneys’ repeated challenges to his competency (even against 

Greene’s will), there was no doubt they would challenge his competency to be ex-

ecuted.  But neither Greene nor his attorneys undertook any preparation. 

 Nor did Greene or his attorneys promptly seek an examination or ask Kelley 

to evaluate him after Greene’s execution was scheduled on August 25, 2017.  In-

stead, Greene’s attorneys waited nearly three weeks to have him observed, and 

Greene refused to consent to an examination until more than a month-and-a-half 

after his execution was scheduled. See Motion 3-4, 6.  Moreover, even when 

Greene’s attorneys asked Kelley to determine Greene’s competency under Section 

16-90-506, they failed to provide any supporting materials and Kelley had to re-

quest them. And Greene then waited until September 27 to file his complaint 

claiming incompetence to execute under Ford and challenging Section 16-90-506.   

 Greene offers no explanation for why he waited so long to bring his claim. 

Yet he asks this Court to reward his dilatory tactics with a stay.  But those tactics 

alone warrant denial of a stay.  Indeed, granting a stay would encourage other in-

mates to wait until well after their executions had been scheduled to bring a Ford 

claim.  And that would create a vicious cycle whereby inmates could consistently 

evade justice on the grounds that their claims could not be brought earlier. 

 B.  Greene is unlikely to succeed on the merits.  Greene claims that Ford bars 

his execution and that he is entitled to more process to make that showing. He 
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makes no real attempt to meet Ford’s exacting standard and show that he is “una-

ware of the punishment” he is “about to suffer and why” he is “to suffer it.”  Ford, 

477 U.S. at 422; accord Dunn, slip op. at 4.  Greene also concedes that this Court 

rejected his process argument in Singleton.  Consequently, he resorts to arguing 

that Ward somehow entitles him to a stay and that Panetti invalidated Singleton.  

 Greene’s claims lack merit and do not warrant a stay.  First, this is not Ward.  

Nor does the mere fact that this Court stayed an execution in that competency case 

mean that a stay is required here.  Rather, whether a stay is warranted here de-

pends, as it did in Ward, on whether this Court believes Greene is likely to prevail 

on his competency claim.  Applying the Ford standard, Greene cannot make that 

showing because he has repeatedly maintained (over his attorneys’ objections) that 

he is competent, knows he will be executed, and understands why he will be exe-

cuted. E.g., Attachment A at p. 69 (“I’ve been found competent all along, and I’m 

still competent.”); Greene v. Norris, No. 5:04-CV-373-SWW, Doc. # 105, Hearing 

Transcript, at 5, 12-14 (Feb. 24, 2010) (explaining awareness of attorneys’ claim 

that execution would be unconstitutional and stating “that’s far from the case”).  

Moreover, just a month ago, Greene reiterated that he “accepted full responsibility 

for [his] actions” in murdering Burnett and that he had accepted that he would die 

for that crime.  See Attachment A at p. 41, 47, 55, 58.  And in concluding Greene 

understood his punishment and why he was to be executed—despite any claims of 
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delusions—Kelley observed that in letters dated April 2017 and August 2016, 

Greene made clear that he understood that he was to be executed for murdering 

Burnett.  See Attachment B (letter explaining, “I have been on Arkansas death-row 

now for about twenty-five years . . . for which also I have been sentenced to death 

and re-sentenced to death[,] very much of course competently[,] a total of three (3) 

separate times for taking the life of Mr. Burnette . . . I am certain at a deeply and 

great emotional cost to the Burnette family of my actions.”); Attachment C (hand-

written letter acknowledging crimes and seeking forgiveness prior to death). 

 That evidence establishes that Greene is aware of his punishment and why he 

will be executed, and at an absolute minimum, it demonstrates (as Kelley conclud-

ed) that Greene could not make a threshold showing to the contrary.  That alone 

distinguishes this case from Ward, where this Court could determine—as it did in 

granting a stay—that the inmate was likely to succeed on his ultimate claim that he 

did not understand that he would be executed for his crime.  Therefore, Greene’s 

argument that Ward requires a stay is meritless and must be rejected. 

 Second, neither Ford nor Panetti require—as Greene insists—that he receive 

an adversarial, judicial hearing.  To the contrary, while Ford held that “the Eighth 

Amendment prohibits a State from carrying out a sentence of death upon a prisoner 

who is insane[,]” 477 U.S. at 409-10, it left to the states “the task of developing 

appropriate ways to enforce the constitutional restriction upon [their] execution of 
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sentences.”  Id. at 416-17; see also Panetti, 551 U.S. at 949-50 (“substantial lee-

way” (quoting Ford, 477 U.S. at 427)).  And “[a]s long as basic fairness is ob-

served,” due process is satisfied.  Ford, 477 U.S. at 427 (Powell, J., concurring).   

 Applying those principles, Ford explained that in a case like this, states may 

presume that an inmate “remains sane at the time [his death] sentence is to be car-

ried out” and “require a substantial threshold showing of insanity merely to trigger 

the hearing process.”  Id. at 426.  Thus, in other words, due process is not a fixed 

set of requirements, but a flexible concept which considers “that ordinary adversar-

ial procedures—complete with live testimony, cross-examination, and oral argu-

ment by counsel—are not necessarily the best means of arriving at” a sanity deter-

mination.  Id.  Indeed, as Panetti reemphasizes, certain kinds of additional process 

are only required after an inmate has “made a ‘substantial threshold showing of in-

sanity.’”  551 U.S. at 949.  Therefore, contrary to Greene’s claims, he was not enti-

tled to an adversarial, judicial hearing on whether he had made a threshold show-

ing of incompetency.  Nor having failed to make that showing was he entitled to 

additional process—let alone an adversarial, judicial hearing—under Panetti. 

  Third, this Court has already decided that Section 16-90-506(d) is consistent 

with those standards.  See Singleton, 316 Ark. 133, at 141-42.  Greene does not 

even attempt to distinguish that case.  Instead, he erroneously suggests that Panetti 

overruled that case and requires that he be afforded a judicial hearing on whether 
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he has made a threshold showing of incompetency.  Motion 9.  But as noted, Pan-

etti imposes no such requirement.  Indeed, given that it was uncontested that the 

inmate there had made a threshold showing, it is hard to see how it could have im-

posed such a requirement, let alone overruled Singleton and rendered Section 16-

90-506(d) unconstitutional. Moreover, contrary to Greene’s assertion, even post-

threshold, Panetti—like Ford—does not require an adversarial, judicial competen-

cy hearing. To the contrary, while that case involved a court determination, it only 

requires that an inmate be afforded an “adequate opportunity to be heard” and to 

submit evidence to an impartial decision maker.  See Panetti, 551 U.S. at 953. 

Fourth, Green’s argument that only the judicial branch may determine com-

petency was rejected in Singleton.  See 316 Ark. 133, at 142 (judicial requirement 

“would surely be inconsistent with Mr. Justice Powell’s reticence to require a ‘san-

ity trial’ in every case”).  Greene’s citation to Davis v. Britt, 243 Ark. 556, 559 

(1967), does not alter that analysis since that pre-Singleton case merely held that a 

statute delegating the decision on whether or not an inmate was competent to stand 

trial was unconstitutional.  Indeed, that a state cannot delegate a pre-trial compe-

tency determination to the executive branch is hardly surprising given the much 

greater level of process enjoyed by criminal defendants prior to conviction.  See, 

e.g., Coleman v. Thompson, 501 U.S. 722, 752 (1991); Ford, 477 U.S. at 425. 

For the foregoing reasons, Greene’s stay motion should be DENIED. 
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Respectfully submitted, 

     LESLIE RUTLEDGE 

               Arkansas Attorney General 

 

     BY:    /s/Nicholas J. Bronni   

                        LEE RUDOFSKY (Ark. Bar No. 201505) 

     Arkansas Solicitor General 

     NICHOLAS J. BRONNI (Ark. Bar No. 2016097) 

Arkansas Deputy Solicitor General  

KATHRYN HENRY (Ark. Bar No. 2005199) 

Assistant Attorney General 

323 Center Street, Suite 200 

Little Rock, Arkansas 72201 

(501) 682-6302 

lee.rudofsky@arkansasag.gov 

nicholas.bronni@arkansasag.gov 

kathryn.henry@arkansasag.gov 
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tem which shall send notification of such filing, which is deemed service, to:   

Mr. Scott W. Braden  

Mr.  John Williams  

Assistant Federal Public Defenders  

1401 West Capitol, Suite 490  

Little Rock, AR 72201 
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