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CASE NOS. 18-3057 and 18-3058 
 

IN THE 
UNITED STATES COURT OF APPEALS FOR 

THE EIGHTH CIRCUIT 
 

UNITED STATES OF AMERICA, 
Plaintiff-Appellee,  

vs. 

JONATHAN WOODS 
RANDELL SHELTON 
Defendants-Appellants. 

 
Appeal from the United States District Court  

for the Western District of Arkansas 
The Honorable Timothy L. Brooks 

 
 

APPELLEE’S RESPONSE TO JOINT MOTION TO REVIEW MISSING 
AND SEALED DOCUMENTS FOR PURPOSES OF PREPARING 

APPELLANTS’ BRIEFS ON APPEAL and APPELLEE’S REQUEST TO 
FILE SEPARATE MOTION UNDER SEAL 

Comes now the United States of America, by and through the United States 

Attorney for the Western District of Arkansas, and for its Response to the Joint 

Motion to Review Missing and Sealed Documents for Purposes of Preparing 

Appellants’ Briefs on Appeal and Appellee’s Request to File Separate Motion Under 

Seal states the following:  
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I. Background  

Appellants Jonathan Woods and Randell Shelton, Jr. have requested access to 

certain docket entries sealed by the district court during the proceedings below.  In 

this Response, the Government will outline each of the docket entries and state its 

position with respect to disclosure to Woods and Shelton in particular, and with 

respect to unsealing the docket entries in general. Additionally, pursuant to Rule 

27(a)(3)(B) of the Federal Rules of Appellate Procedure, the Government hereby 

separately requests permission to file a document under seal.  As will be explained 

below, the document requested to be filed under seal is a redacted copy for the public 

record of one of the pleadings at issue in the joint motion of Woods and Shelton.  

II. The Docket Entries and Fed. R. Crim. P. Rule 16(d)(1) 

The docket entries at issue pertain to two ex parte submissions the 

Government made to the district court pursuant to Rule 16(d)(1) of the Federal Rules 

of Criminal Procedure.  Rule 16(d)(1) provides that a district court, in its regulation 

of discovery, “may, for good cause, deny, restrict, or defer discovery or inspection, 

or grant other appropriate relief.” See Fed. R. Crim. P. 16(d)(1). The rule permits a 

district court to allow a party “to show good cause by a written statement that the 

court will inspect ex parte.” (Id.). If a district court grants relief pursuant to Rule 

16(d)(1), it “must preserve the entire text of the party’s statement under seal.” (Id.). 

This Court has held that Rule 16(d)(1) grants a district court discretion to conduct 
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ex parte, in camera reviews of disputed material to determine whether the material 

should be disclosed to other parties. See e.g., United States v. Salgado, 761 F.3d 861, 

866 (8th Cir. 2014) (pursuant to Rule 16(d)(l), district court may conduct ex parte, 

in camera review of disputed materials to determine whether materials are subject to 

disclosure to defense); United States v. Pelton, 578 F.2d 701, 706-07 (8th Cir. 1978) 

(discussing district court’s discretion under Rule 16(d)(1)). 

The first ex parte submission pertained to material in the Government’s 

possession relating to communications between the Government’s lead counsel and 

an attorney, W.H. Taylor, who had represented Woods for approximately six months 

(October 2015 through March 2016) prior to the March 2017 indictment of Woods.  

(See, e.g., DCD 297, pp. 5-7). For ease of reference, the Government will refer to 

this ex parte submission as the “Woods matter.”1  The docket entries pertaining to 

the Woods matter are DCD numbers 120, 122, 124, 251, and 253.   

The second ex parte submission pertained to material in the Government’s 

possession relating to the use of a Confidential Human Source (“CHS”) by the 

Federal Bureau of Investigation in a separate investigation and the CHS’s later 

allegation of government misconduct.  The Government will refer to this ex parte 

submission as the “Confidential Human Source” matter or “CHS” matter.  The 

                                                           
1 Mr. Patrick Benca has continuously represented Woods as lead counsel since 

March 2016, including through the joint trial of Woods and Shelton and now in this 
appeal. 
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docket entries pertaining to the CHS matter are DCD numbers 205, 206, 207, and 

213.  

As a preliminary matter, two of the docket entries identified by Woods and 

Shelton in their joint motion – DCD 121 and DCD 125 – are not at issue.  As 

reflected on the district court’s docket sheet attached by Woods and Shelton to their 

motion, DCD 121 is a text-only order issued by the district court granting a 

Government motion (DCD 105) to correct an earlier pleading (DCD 103), both of 

which documents were served on Woods and Shelton at the time of their filing. 

Regarding DCD 125, the Government was informed by the Clerk of the district court 

that this entry was a mistaken duplicate filing of DCD 124. The Government’s 

position regarding DCD 125 will thus be incorporated into its position regarding 

DCD 124. Therefore, the Government does not believe DCD 121 and DCD 125 

require further response.  

III. The Woods Matter  

A. Description of relevant docket entries and procedural history  

DCD 120:  On October 13, 2017, the Government filed under seal and ex parte 

a request (DCD 120) that the district court allow the Government to submit certain 

materials to the district court for an in camera, ex parte review, so that the district 

court could determine whether the materials were subject to disclosure to the 

defense. Those materials pertained to communications between the Government’s 
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lead counsel and W.H. Taylor, an attorney who had represented Woods during a pre-

indictment period, from October 2015 until March 2016.  As stated in this pleading, 

the Government made the request out of an abundance of caution and in light of 

certain defense motions alleging that Taylor conspired with the Government to 

commit outrageous government misconduct. (See, e.g., DCD 73 and DCD 104).  

DCD 122: On October 16, 2017, the district court issued a written order (DCD 

122) granting Government’s request (DCD 120) to submit certain materials for good 

cause shown.   

DCD 124:  On October 16, 2017, the Government filed its submission (DCD 

124) with the district court under seal and ex parte. The submission consisted of 

three pages that listed and described twenty-two items, copies of which were 

attached to the submission. The twenty-two items totaled thirty pages and consisted 

of such items as emails, notes, and meeting planners.   

DCD 251: On November 14, 2017, the district court conducted an ex parte 

hearing on the Government’s submission (DCD 124).  The official transcript of that 

hearing is docketed as DCD 251. The hearing reflects the district court’s review of 

the twenty-two items attached to DCD 124 and the district court’s determination 
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whether any of the items, introduced at the hearing as separate exhibits, should be 

disclosed to the defense.2   

On November 15, 2017, the Government transmitted to the district court a 

two-page letter providing additional information regarding certain of the exhibits 

reviewed by the court. That letter was attached by the district court to the Order 

(DCD 253, described below) it issued following the hearing.3  

During its November 30, 2017, pretrial conference with all the parties, the 

district court informed defense counsel of its ex parte review of certain materials 

pursuant to Rule 16 and its decision to direct the Government to disclose certain 

items to Woods only and to disclose only the existence of those items to Woods’s 

co-defendants, because Woods was asserting the items were protected by attorney-

client privilege.  (Transcript of November 30, 2017, Pretrial Conference, pp. 76-79).  

The district court noted that the disclosures had prompted certain motions from 

Woods and his co-defendants, which motions the district court said it would rule on 

prior to trial, which had been set for December 4, 2017.4  

                                                           
2 The district court determined that certain of the exhibits should not be 

disclosed, as they pertained to attorney Taylor’s representation of clients in matters 
unrelated to the case against Woods and his co-defendants. 

3 DCD 178, as reflected in the docket sheet attached to Woods and Shelton’s 
joint motion, states that the ex parte hearing was held on November 14, 2017, and 
notes that the Government’s November 15 letter was received as a sealed exhibit 
maintained in chambers. 

4 The December 4 trial was canceled following the pretrial conference, and 
certain pretrial motions hearings were subsequently scheduled. 
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DCD 253: On December 15, 2017, the district court issued under seal and ex 

parte its Order ruling on the Government’s submission (DCD 124) in the Woods 

matter. That Order is docketed as DCD 253.  The district court caused the Order, 

along with items the district court attached to its Order, to be served on Mr. Patrick 

Benca, counsel for Woods, on December 15, 2017.  

In its Order (DCD 253), the district court explained that at the conclusion of 

the November 14 ex parte hearing, it had directed the Government to produce 

Exhibit 19 to all the defendants, which the Government did. The district court also 

explained that it had ordered the Government to produce Exhibits 18 and 22 to 

Woods only, so that Woods could determine whether he would object or consent to 

disclosure of those two items to his co-defendants. The district court then explained 

that Woods had objected to disclosure of Exhibits 18 and 22 to his co-defendants on 

the basis that those exhibits were protected by attorney-client privilege.5 The district 

court noted further that Woods had filed a motion to dismiss the indictment (DCD 

211), arguing that the Government had obtained certain of the items by invading 

attorney-client privilege. Regarding the issue of whether Exhibits 18 and 22 should 

be disclosed to Woods’s co-defendants, the district court noted that it had set a 

hearing for January 10, 2018, with access restricted to Woods and the Government, 

                                                           
 
5 Woods’s objection is docketed at DCD 216.  
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to determine whether Exhibits 18 and 22 were in fact covered by attorney-client 

privilege and, if so, whether that privilege had been waived.  

The district court further explained in its Order (DCD 253) that Woods, as 

part of his motion to dismiss the indictment, had requested to be provided with any 

documents supporting an assertion by the Government that Taylor, Woods’s former 

counsel, had met with Government counsel on a particular date in January 2016.  

The district court granted Woods’s request and directed that certain of the twenty-

two exhibits from the Government’s submission (DCD 124) be disclosed to Woods 

for his use in the January 10 hearing. The district court then directed that Woods be 

provided with certain portions of the November 14 ex parte hearing transcript (DCD 

251) for Woods’s use at the January 10, 2018 hearing.  The district court attached to 

its Order copies of Exhibits 13, 16, 17, 18, 19, 20, 21 and 22 (which were originally 

submitted as part of the Government’s submission in DCD 124 and which were 

subsequently introduced at the November 14 ex parte hearing).  The district court 

also attached to its Order the relevant portions of the November 14 hearing 

transcript. As noted above, Mr. Benca, counsel for Woods, was served with the 

Order and its attachments on December 15, 2017.  

B. Government’s position regarding the Woods Matter 

The Government’s position with respect to DCD 120, 122, 124, 251, and 253 

is as follows.  
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With respect to DCD 120 (Government’s request to submit materials for ex 

parte review) and DCD 122 (order granting Government’s request), the Government 

has no objection to the unsealing of those docket entries to Woods and Shelton and 

in general.  

With respect to DCD 253 (district court’s order regarding DCD 124), Woods 

received the district court’s order and its attachments during the proceedings below. 

Provided that Woods has withdrawn his objection (DCD 216) to Shelton’s receiving 

DCD 253, then the Government has no objection to Shelton’s receiving DCD 253, 

subject to the protective order (DCD 14) entered by the district court in the 

proceedings below.  

Regarding whether DCD 253 should continue to remain under seal, the 

Government maintains that DCD 253 should remain under seal because certain of 

the attachments to DCD 253 suggest that certain named individuals are suspected of 

involvement in criminal activity; however, those individuals have not been charged 

with any crimes. Additionally, the district court in a subsequent order (DCD 297), 

which was filed publicly, described in detail the issues resolved in DCD 253, without 

having to identify any of the named but uncharged individuals referenced in the 

attachments to DCD 253.  (See DCD 297, pp. 5-7, 9-10, 12-21).   

With respect to DCD 124 (the Government’s submission of materials) and 

DCD 251 (transcript of ex parte hearing), the Government maintains that through 

Appellate Case: 18-3057     Page: 9      Date Filed: 02/14/2019 Entry ID: 4756720  



10 
 

his receipt of DCD 253 (the district court’s order), Woods has been provided with 

the relevant materials from DCD 124 and DCD 251, as determined by the district 

court.  Therefore, the Government objects to Woods and Shelton receiving DCD 124 

and DCD 251.  

With respect to the unsealing of DCD 124 and DCD 251, the Government 

maintains that these two documents should remained sealed because they include 

references and materials relating to attorney Taylor’s representation of clients in 

matters unrelated to the case against Woods and Shelton; because DCD 124 and 251 

also identify by name certain individuals suspected of involvement in criminal 

activity but who have not been charged with any crimes; and because the district 

court in a subsequent order, which was filed publicly, made specific references to 

the material from DCD 124 and 251 that is relevant to the case against Woods and 

Shelton. (See DCD 297, pp. 5-7, 9-10, 12-21).   

IV. The Confidential Human Source Matter 

A. Description of relevant docket entries and procedural history 

DCD 205: On November 21, 2017, the Government filed under seal and ex 

parte a request (DCD 205) that the district court enter an order allowing the 

Government to submit certain materials in its possession to the district court for an 

in camera, ex parte review, so that the district court could determine whether the 

materials were subject to disclosure to the defense.   
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DCD 206: On November 21, 2017 the district court issued a written order 

(DCD 206) granting Government’s request (DCD 205) to submit certain materials 

for good cause shown.   

DCD 207:  On November 21, 2017, the Government filed its ex parte 

submission (DCD 207) with the district court.   

DCD 213: On November 29, 2017, the district court issued its order (DCD 

213) regarding the Government’s submission (DCD 207). The district court found 

that it was not presently aware of any reason why the materials described in DCD 

207 should be disclosed to the defendants. The district court accordingly determined 

that there was no need for the court to take any action on the Government’s 

submission at that time.  

B. Government’s position regarding the CHS Matter  

With respect to DCD 205 (Government’s request to submit materials for ex 

parte review), DCD 206 (order granting Government’s request), and DCD 213 

(order ruling on Government’s submission), the Government has no objection to the 

unsealing of those docket entries to Woods and Shelton and in general.  

For purposes of the instant appeal, the Government has no objection to the 

attorneys of record for Woods and Shelton obtaining unredacted access to DCD 207, 

subject to the protective order (DCD 14) the district court entered in the proceedings 

below.  
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Although recent public filings by a defendant in a separate case6 pertain to the 

majority of the material outlined in DCD 207, there are certain confidential and 

sensitive matters discussed in DCD 207 that should presently remain under seal, as 

disclosure of those specific matters could interfere with ongoing investigations or 

could impact the rights of certain individuals.  

Pursuant to Rule 27(a)(3)(B) of the Federal Rules of Appellate Procedure,  the 

Government hereby affirmatively and respectfully requests the Court’s permission 

to file a separate motion under seal with this Court.  The Government’s proposed 

separate motion under seal, to be served on counsel for Woods and Shelton, would 

explain the reasons for the Government’s request to file a redacted copy of DCD 207 

for purposes of the public docket. As part of that same motion, the Government 

would propose that any briefing of DCD 207 in the instant appeal make reference 

only to the redacted copy of DCD 207.     

  

                                                           
6 See Documents 20 and 21, filed February 7, 2019, in United States v. Jeremy 

Young Hutchinson, 4:18-cr-00450-KGB, Eastern District of Arkansas.  
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CONCLUSION 
 

WHEREFORE, Appellee respectfully requests that the Court grant the relief 

requested herein.  

 
RESPECTFULLY SUBMITTED, 
DUANE (DAK) KEES 
UNITED STATES ATTORNEY 

 
/s/Kenneth Elser 

By: 
Kenneth Elser  
Assistant U.S. Attorney 
Arkansas Bar No. 89184  
414 Parker Avenue 
Fort Smith, AR 72901  
479-783-5125 
E-mail Kenny.Elser@usdoj.gov 
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CERTIFICATE OF SERVICE 

We hereby certify that on this 14th day of February, 2019, we electronically 

filed the foregoing with the Clerk of the Court using the CM/ECF System, which 

will send notification of such filing to the following: 

Shelly Hogan Koehler, attorney for Appellant Randell Shelton 
shellyhkoehler@gmail.com 
 
Patrick Benca, attorney for Appellant Jonathan Woods 
pjbenca@gmail.com 
 
 

/s/Kenneth Elser 
Kenneth Elser 
Assistant U.S. Attorney 
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CERTIFICATE OF COMPLIANCE 

I hereby certify on this 14th day of February, 2019 that the Appellee’s 

Response to Joint Motion to Review Missing and Sealed Documents for Purposes 

of Preparing Appellants’ Briefs on Appeal and Appellee’s Request to File Separate 

Motion Under Seal was scanned for viruses and that to the best of my knowledge 

the Response is virus free. 

I further certify that Word software was used to prepare this Response. 

I further certify that this Response complies with the type-volume limitations 

as set forth in Fed. R. App. P. 27.  The Response was 15 pages containing 2892 

words, using Times New Roman 14 point. 

 

/s/Kenneth Elser 
Kenneth Elser 
Assistant U.S. Attorney 
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