
IN THE ARKANSAS SUPREME COURT

STATE OF ARKANSAS; ARKANSAS
DEPARTMENT OF FINANCE AND
ADMINISTRATION; ARKANSAS
ALCOHOLIC BEVERAGE CONTROL
ADMINISTRATION; AND ARKANSAS
MEDICAL MARIJUANA COMMISSION PETITIONERS

Case No. Cv-19--j&'1

CARPENTER FARMS MEDICAL GROUP, LLC RESPONDENT

EMERGENCY PETITION FOR WRIT OF MANDAMUS, WRIT OF
PROHIBITION. WRIT OF CERTIORARI, SUPERVISORY WRIT.

AND/OR STAY OF PROCEEDINGS BEFORE THE CIRCUIT COURT
AND REOUEST FOR EXPEDITED RESPONSE

Petitioners the State of Arkansas, the Arkansas Department of Finance and

Administration ("DFA"), the Arkansas Alcoholic Beverage Control Administration

(-ABC"), and the Arkansas Medical Marijuana Commission ("MMC"), for their

Emergency Petition for Writ of Mandamus, Writ of Prohibition, Writ of Certiorari,

Supervisory Writ, and/or Stay of Proceedings before the Circuit Court of Pulaski

County, Arkansas, Fifth Division, Hon. Wendell L. Griften, and Request fbr

Expedited Response, state:

I . This Petition arises from an administrative appeal brought by

Respondent Carpenter Farms Medical Group, LLC ("Carpenter Farms") pursuant
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to the Arkansas Administrative Procedures Act, Ark. Code Ann. $$ 25-15-207

and 25-15-212(8) ("APA"), on December 18, 2019. Like the plaintiff in the

related case Arkansas Department of Finance and Administration v. Naturalis

Health, LLC,2018 Ark. 224,549 S.W.3d 901, Carpenter Farms applied for but

was not granted a license to operate a medical marijuana cultivation facility and

filed a lawsuit in the Circuit Court of Pulaski County, Arkansas, appealing

MMC's administrative licensing decisions under the APA. Like in Naturalis

Health, the case was assigned to Circuit Judge Wendell L. Griffen. Carpenter

Farms requested various forms of declaratory and injunctive relief that would, in

effect, control the lawful administrative actions of the MMC in violation of

Article 5, section 20 of the Arkansas Constitution.

2. Petitioners moved to dismiss the lawsuit based on sovereign

immunity and lack of standing (subject-matter jurisdiction), but the circuit court

denied the motion from the bench at a hearing held on September 13,2019. The

circuit court also denied Petitioners' motion for protective order from the bench

and ordered Petitioners to respond to pending requests for authentication and

admission within l0 calendar days, by September 23,2019. True and correct

copies of the relevant pleadings and filings are contained in the partial certified

record being filed herewith pursuant to Rule 6-l(a)(2) of the Rules of the

Supreme Court. As of the filing of this Petition, Judge Griffen has not yet entered
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formal written orders on the motions to dismiss and for protective order as

required by Ark. R. Civ. P. 58.

3. This Petition seeks two types of relief: ( I ) a supervisory writ

vacating Judge Griffen's bench discovery ruling; and (2) an order removing Judge

Griffen from this case and all other civil cases involving the Attomey General's

Office. Additionally, given the imminent nature of Judge Griffen's unlawful

discovery order, this Petition requests that the Court shorten any response time to

48 hours from the filing of this Petition and provide at least temporary relief from

that order until the Court can decide this Petition on the merits.

4. ^First, Petitioners seek a supewisory writ under Supreme Court

Rule 6-l vacating Judge Griffen's bench ruling denying the State Defendants'

motion for a protective order and ordering MMC to respond to requests for

authentication and admission by next Monday, September 23,2019. That ruling

deprives DFA, ABC, and MMC of their absolute sovereign immunity from both

liability and suit under Article 5, section 20, and was a manifest abuse of

discretion. See Bd. of Trs. of the Univ. of Ark. v. Andrews,2018 Ark. 12, at 4, 535

S.W.3d 616, 619 (reaffirming that "[s]overeign immunity is jurisdictional

immunity from suit"); see also Terry v. White,374 Ark.366,288 S.W.3d 194

(2008) (afhrming civil contempt order for intentional and willful violation of a
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prior order staying all discovery during the pendency of a motion to dismiss based

on sovereign immunity).

5. Second, Petitioners respectfully ask the Court to remove Judge

Griffen from this case and all other cases in which the Office of the Attomey

General is involved. Judge Griffen has a long history of unprofessional,

improper, and biased conduct in cases involving the Attomey General's Office

and cannot be considered remotely impartial in cases involving the Attomey

General's Ofhce. At a minimum, he cannot avoid the appearance of unfaimess

and his impartiality might reasonably be questioned. See Arkansas Code of

Judicial Conduct Rules 1.2, 2.2, 2.3(A)-(B), 2.6(4),2.8(B), 2.10(A), 2.1 I (A).

6. Amendment 80 provides that this Court exercises superintending

control over all the courts of Arkansas. Ark. Const. amend. 80, $ 4. This Court

has defined superintendingjurisdiction as one ofthree types ofjurisdiction held by

the courts of last resort; the other types are appellate and original

.iurisdiction. Foster v. Hill,372 tuk. 263, 268,275 S.W.3d l5l, 155 (2008).

Superintending j urisdiction " is an extraordinary power" "hampered by no

specific rules or means. 1d By virtue of such jurisdiction, the court may "invent,

frame, and formulate new and additional means, writs, and processes." 1d.

(citation omitted). ln Hill, this Court exercised superintending jurisdiction and

said that the Court is bound "only by the exigencies that call for its exercise." /d
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7. The purpose of a writ of mandamus is to enforce an established

right or to enforce the performance of a duty. Parker v. Crow,2010 Ark.371,,

at 5-6,368 S.W.3d 902. This Court has often held that mandamus is an

appropriate remedy when a public officer is called upon to do a plain and specific

duty, which is required by law and which requires no exercise of discretion or

official judgment. ld. at6.

8. A writ of prohibition is issued to prevent or prohibit the lower

court from acting wholly without jurisdiction. Id The purpose of the writ of

prohibition is to prevent a court from exercising a power not authorized by law

when there is no adequate remedy. Id.

9. A writ of certiorari lies to correct proceedings erroneous on the face

of the record where there is no other adequate remedy; it is available to the

appellate court in its exercise of superintending control over a lower court that is

proceeding illegally where no other mode of review has been provided. Id. A wit

of certiorari requires a demonstration of a plain, manifest, clear, and gross abuse

of discretion. Id. at 6-7. Certiorari lies when a judge has acted in excess of his

or her authority. Id. at 7.

10. A supervisory writ lies in this case with regard to Judge Griffen's

erroneous discovery order that effectively and irreparably deprives Petitioners of

their sovereign immunity. As the sovereign-immunity rule has been commonly



stated, "if a judgment for the plaintiff will operate to control the action of the

State or subject it to liability, the suit is one against the State and is barred by

the doctrine of sovereign immunity." Ark. Tech. Univ. v. Link, 341 Ark. 495,

502, 17 S.W.3d 809 (2000) (emphasis added) (citing cases). "[W]here the

pleadings show that the action is, in effect, one against the state, the trial court

acquires no jurisdiction." Fireman's lns. Co. v. Ark. State Claims Comm'n, 301

tuk.45 l, 455,784 S.W.2d 771(1990). Although Carpenter Farms does not seek

monetary damages, it does seek to force MMC to reinstate its application for a

medical marij uana cultivation facility license, to score its application on the merits,

and to otherwise control the lawful administrative decisions of the MMC in

evaluating its application. At bottom, Respondent plainly seeks a judgment that

will "operate to control the action of the State." The complaint is barred by

sovereign immunity, and Judge Griffen lacks jurisdiction. The Court should grant

a supervisory writ and vacate Judge Griffen's discovery order.

I l. Judge Griffen is wholly without subject-matter jurisdiction over this

case in light of this Court's Naturalis Health decision. In that case, this Court

reversed Judge Griffen's rulings invaliding the medical marijuana licensing

process in its entirety, as plaintiff improperly sought to challenge MMC's

application of its own rules and no adjudication had occurred to give rise to

jurisdiction under the APA. This case is similar in that Carpenter Farms, like the



plaintiff in Naturalis Health,, did not receive a license and now complains about

the process that was employed in evaluating its application as well as awarding

licenses to third parties. But unlike the plaintiff in Naturalis Health-which

received a score on the merits of its application-Carpenter Farms was

disqualified from consideration due to numerous false statements and omissions

in its application that made it impossible for MMC to veri$ that it met

constitutional minimum qualifications for licensees. But the result is the same in

that Carpenter Farms' application for a license was not formally denied in an

APA adjudication. As a result, the circuit court lacks jurisdiction to consider

Carpenter Farms' claims in this case. This Court should issue a supervisory writ

and stop Judge Griffen from proceeding further, as he did in Naturalis Health.

12. Moreover, in this APA appeal, the Arkansas Rules of Civil

Procedure do not apply, and Respondent is not entitled to conduct any discovery.

Ark. R. Civ. P.81(a); Ark. Code Ann. $ 25-15-212(g); Fordv. Keith,338 Ark.

487,501,996 S.W.2d 20,28 (1999). Judge Griffen's discovery order requiring

Petitioners to answer requests for authentication and admission should be vacated

because it was a plain, manifest, clear, and gross abuse of discretion and entered

wholly without jurisdiction.

13. Additionally, the Court should enter an order staying all proceedings

before the circuit court, including all discovery, until the forthcoming interlocutory
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appeal on the issue of sovereign immunity can be heard on the merits. Petitioners

plan to file a notice of appeal as soon as Judge Griffen enters his written order

denying the motion to dismiss. At a minimum, the Court should temporarily stay

proceedings in the circuit court while it considers the merits of this Petition.

14. Moreover, a supervisory writ also lies with regard to Judge Griffen's

improper, unprofessional, abusive, and biased conduct against Attomey General

staff in numerous cases. This bias has repeatedly prejudiced the Attorney

General's clients, who include most instrumentalities of the State of Arkansas.

Judge Griffen's conduct towards the State and the Attomey General's Office,

therefore, harms "public confidence in the independence, integriry, and

impartiality of the judiciary." tuk. Code of Judicial Conduct Rule I .2.

15. Because ofJudge Griffen's conduct in a previous case involving the

Attomey General's Office, in which he participated in two death penalty protests

on the same day that he entered an order that effectively halted scheduled

executions, this Court found it necessary "to immediately reassign all cases in the

Fifth Division that involve the death penalty or the state's execution protocol,

whether civil or criminal" in order to "protect the integrity of the judicial system"

and "ensure that all are given a fair and impartial tribunal." ln re Pulaski Counfi'

Circuit Court, Fifth Division, Hon. IVendell Grtffen, No. l7-155 (Apr. 17,2017)

(per curiam).



16. The Court should now extend that order and immediately reassign all

civil cases in the Fifth Division that involve the Attomey General's Office.

17. Judge Griffen has for years exhibited a pattem and practice of

injudicious conduct that establishes he lacks impartiality, judicial temperament,

and an ability to fairly adjudicate cases involving the Attomey General's Office.

Multiple Assistant Attomeys General who have appeared in his Court have

reported that Judge Griffen regularly yells at them, refuses to allow them to make

a record or preserve arguments for appeal, belligerently argues with State

attomeys and State witnesses, rules against the State despite a preponderance of

the evidence and/or controlling case law in its favor, and imposes unfair

requirements (such as unreasonably shortening time) in their cases. When State

attomeys attempt to do their jobs and advocate for their clients, Judge Griffen

routinely erupts in anger, treating the lawyers' advocacy for their clients as

personal attacks on his authority as the trial judge. The transcript of the recent

motions hearing in this case, which is being transcribed by the court reporter and

will be submitted to the Court as soon as it is available, reflects just ore recent

example ofJudge Griffen's unprofessional and unjudicial conduct.

18. Judge Griffen also routinely bullies Assistant Attorneys General by

threatening them with sanctions and even finding, sua sponte and without notice

or an opportunity to be heard, that their good-faith representation of their clients



violates Arkansas Rule of Civil Procedure I 1 . See, e.g., Order Denying

Defendants' Motion to Dissolve Temporary Restraining Order (Oct. 13, 2015),

which is included in the Addendum to the Emergency Petition for a Writ of

Certiorari or, in the altemative, Mandamus in Kelley v. Johnson, Ark. Sup. Ct.

No. CV-15-829, at ADD 39. In the recent motions hearing in this very case,

Judge Griffen forcefully questioned a Senior Assistant Attomey General about the

good-faith basis for any potential appeal of his interlocutory order denying

Defendants' motion to dismiss and threatened Rule l1 sanctions for an appeal.

19. In addition, Judge Griffen has exhibited actual bias against the

Attomey General and her staff by filing a baseless request with the Arkansas

Committee on Professional Conduct to investigate the alleged misconduct of

Attomey General Rutledge, her Solicitor General, Deputy Solicitor General, and a

Senior Assistant Attomey General in April 2017 related to what Judge Griffen

claimed were forbidden ex parte conversations between this Court and the

Attomey General's Office in a death penalty matter.r Judge Griffen later admitted

that his request contained false statements and retracted his request. See Letter

from Judge Griffen to Stark Ligon (May 19,2017), attached as Exhibit l. Judge

' 5"", e.g., https://arktimes.com/arkansas-blog/2017/04/26lgriffen-asks-

probe-of-ark-supreme-court-and-ags-offi ce-conduct (last visited Sept. I 6, 20 I 9).
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Griffen has also written and published several disparaging blog posts about the

Attorney General questioning her ethics, morals, legal knowledge, legal

compliance, faimess, integrity, and transparency. See generallv

https://wendel I I griffen.bloespot.com ( last visited Sept. I 7, 20 I 9).

20. Judge Griffen's conduct clearly violates Rules 2.2,2.3, and 2.8 of the

Arkansas Code of Judicial Conduct. Those rules require all judges, including

Judge Griffen, to perform their judicial duties fairly and impartially without bias,

prejudice, or harassment and to be "patient, dignified, and courteous" to lawyers

appearing before them. Even setting aside the latest example of Judge Griffen's

unprofessional and biased conduct, the relief sought in this Petition would be

justified. The Attomey General's Office has done all it can to avoid asking for

Judge Griffen's blanket removal for his unprofessional, injudicious, and biased

conduct, but the harm to the State of Arkansas, its instrumentalities, and its

citizens is imminent and ongoing, and clearly justifies such relief.

21. For the foregoing reasons, the Court should remove Judge Griffen

from this case and all other civil cases involving the Attomey General's Office. If

the Court is at all hesitant to resolve this issue on an emergency petition. it should

order immediate reassignment of the case below and call for full briefing on the

issue ofJudge Griffen's unprofessional and biased conduct, his temperament, and
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whether he should be removed from all civil cases involving the Attomey

General's Office.

WHEREFORE, the Petitioners pray that their Emergency Petition for

Writ of Mandamus, Writ of Prohibition, Writ of Certiorari, Supervisory Writ,

and/or Stay of Proceedings is granted, that the Court vacate Judge Griffen's

discovery order and remove him from the case below and all cases involving the

Attomey General's Office, for expedited consideration or, in the altemative, a

temporary stay, and for all otherjust and appropriate relief.

Respectfully submitted,

LESLIE RUTLEDGE
Attomey General

NICHOLAS J. BRONNI
Solicitor General

Senior Assistant Attorney General
Arkansas Attomey General's Office
323 Center Street, Suite 200
Little Rock. AR 72201
Phone: (501) 682-1319
Fax: (501) 682-2591
Emai I : Jennifer.Merritt@ArkansasAG. gov

Attornel,s for Pet itioners

By:
it'er t-Werritt (Bar Ni,o. 2002 148)
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CERTIFICATE OF SERVICE

I, Jennifer L. Merritt, hereby certifu that on this lTth day of September,

2019, I served a copy of the foregoing Petition via electronic mail upon the

following:

Judge Wendell L. Griffen
wl griffen@pulaskimail.net

Mr. R. Victor Harper
attomey@theharperlawoffi ce.com

Mr. Matt Simmons
Matt@Hoyalaw.com
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6TH JUDICIAL OISTRICT

FrFTH OrVlSrOa{

WENDELL L GRIFFEN

Cir.ult JudgE
Puts6ki Counry Courttowe, Room 41 0

401 t/ttst Nerthrr!
Lituo Rocl. Afirnsas 72201

(5Or) 3,1&8.1i50
E-ll/lAll- r,grnbn@pulaskrmi.net

May 19,2O17

PUTASKIAI{D PERRY

COUNTIES

David J. Sachar

Executive Director
Arkansas Judicial Discipline & Disability Commission
323 Center Street - Suite 1060
Little Rock, AR7220l

Stark Ligon
Director
Arkansas Committee on Professional Conduct
2100 Riverfront Drive, Suite 200
Little Rock, AR 72202-1747

Dear Director Sachar and Director Ligon:

I have discovered an email message on my office computer - that arrived Sahtday, April 15,

2017 at 3:29 PM - from Senior Assistant Attomey General Colin Jorgenson. Attached to Mr.
Jorgenson',s message is an emergency petition for writ of mandamus, writ of prohibition writ of
certiorari, or supenisory writ hled in the Arkamas Supreme Court that sought to vacate the

temporary restraining order I entered and disqualily nein McKesson Medical-Swgical Inc., v.

State of Arkansas et a/., Case No. 60CV-17-1921 (hereafter "McKesson"), along with numerous

exhibits to that pleading.

I was unaware ofthat email message whan I posted my letter to you of April 26, 2017, and until I
discovered it on my computer this week. Nevertheless, I was clearly mistaken when I asserted,

in that letter, that "I was not notified by Attomey General Rutledge, Solicitor General Rudofsky,

Deputy Solicitor General Bronni, or Senior Assistant Atomey General Jorgenson concerning the

petition for extraordinary relief, nor was I notificd that these attomeys had a conllict of inrerest

that would prevent them from representing me and would require me to retain unconllicted

cormsel to represent me."

Accordingly, and in view ofmy mistake, I hereby retract my April 26, 2017 request to Director

Ligon for an investigation of Attomey General Rutledge, solicitor ceneral Rudofsky, Deputy

So'iictor General Bronni, and Senior Assistant Attomey General Jorgenson as to the issue of
conilict of interest. I also apologize to those attomeys lor my mistaken allegation ofmisconduct

against them.
EX}3I
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I am providing a copy ofthis letter to Attomey General Rutledge, Solicitor General Rudofsky,
Deputy Solicitor General Bronni, and Senior Assistant Attorney General Jorgenson.

Consistent with my April 26 letter, I waive conlidentiality regarding this letter.

Attomey General Leslie Rutledge
Solicitor General Lee Rudofsky
Deputy Solicitor General Nicholas Bronni
Senior Assistant Attomey General Colin Jorgerson


