
TN THE CIRCUIT COURT OF PULASKI COLINTY, ARKANSAS

NINTH DIVISION

TOM STEELE

V.

JOHN THURSTON, in his official
capacity as Secretary ofState for
the State of Arkansas

CASE NO, 60CV-20-3653

PLAINTIFF

DEFENDANT

ORDER

Before the Court are the Defendant's Motion to Dismiss, the Brief in Support of the

Motion to Dismiss, the Plaintiff s Response to the Motion to Dismiss, the Plaintiff s

Motion for Preliminary Injunction, the Plaintiff s Brief in support of the Motion for

Preliminary Injunction, and the Defendant's Response to the Motion for Preliminary

Injunction. The Plaintiff is represented by David Couch, attomey and the Defendant is

represented by Michael Mosley, Assistant Attorney General and Brittany Edwards,

Assistant Attorney General.

This case is a challenge to two legislative resolutions which are to be referred to

the voters in the November 3,2020 general election. The Senate issue, Senate Joint

Resolution 15, is Issue 2 on the ballot and the House issue, House Joint Resolution 1008,

is Issue 3 on the ballot.

In Arkansas, constitutional amendments may be proposed to the voting public in two

ways. First, the General Assembly itself may propose constitutional amendments by

passing such resolutions during its session. Such proposed amendments are governed
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by Article 19, E22 of the Arkansas Constitution which requires that each proposed

amendment be published in each county in the state for six months prior to the election.

The other method enables citizens of Arkansas to propose constitutional amendments

through a ballot and referendum process which is governed by Amendment 7 to the

Arkansas Constitution. This process has a more rigorous standard of review than those

proposed by the General Assembly. The Arkansas Supreme Court has held that there are

significant differences between the two provisions. See Becker v. Riviere,277 Ark.252,

254 (1982); Thiel v. Priest ,342 Ark. 292,295 (2000).

Because these two issues are proposed constitutional amendments by the General

Assembly, the less stringent standard of review is under Article 19, E22 of the Arkansas

Constitution. See Forresterv. Martin,20ll Ark.277, at *5. Underthis standard, the

ballot titles of Issue2 and Issue 3 are valid so long as each title identifies the proposed

amendment as the one widely published in newspapers and distinguishes the proposed

amendment from the other proposals. See Forrester, 2011 Ark. 277, at *6. Challenges

to proposed constitutional amendments from the General Assembly face an "enormous

hurdle" as "a ballot title that meets this test will be upheld unless it is worded in some

way so as to constitute a manifest fraud upon the public." See Forrester 20ll Ark.277,

at *5.

In this case, the Plaintiff argues that with the passage of Act 376 of 2019, all ballot

title challenges are now evaluated under an Amendment 7 standard of review instead of

under Article 19, E22.

However, there is nothing in Act 376 of 2019 that explicitly ovemrles prior decisions

utilizing Article 19, E22 of the Arkansas Constitution such as in the Becker case, the



Thiel case or the Forrester case. Act 376 codified what those prior decisions of the

Arkansas Supreme Court had permiued. In Forrester, 2011 Ark. 277 at *5, the Supreme

Court stated Article 19, E22 does not require a ballot title and any ballot title offered is

intended to identify and distinguish the amendment rather than to inform the voter.

When the purpose is only to identiff, a ballot title is sufficient if it distinguishes the

proposed amendment from others and is recognizable as referring to the amendment

that was previously published in the newspapers.

Constitutional amendments referred by the General Assembly are not required

to have a ballot title. Act 376 does not change that condition. Act 376 did create a

private right of action by which a qualified elector could challenge the sufficiency of

constitutional amendments proposed by the General Assembly. However, the case law

did not change to how the standards are applied.

Article 19,E22 of the Constitution permits the General Assembly to propose up to

three (3) constitutional amendments per election. A proposed amendment from the

General Assembly may amend multiple provisions of the Constitution in one amendment,

as long as all of the proposals are reasonably germane to each other and to the general

subject of the amendment. See Forrester, 201 1 Ark. 277 at *9.

In Issue 3, the Plaintiff argues that it contains three (3) unrelated amendments: (one),

to change the way citizens propose their own acts and amendments to the public for a

vote; (two), to change the way by which the General Assembly may propose

constitutional amendments to the public for a vote; and, (three), to change the number

of amendments the General Assembly may propose per election. All of the provisions

of Issue 3 relate to ways Arkansas law can be amended.



In Martin v. Humphrey,2018 Ark.295, the Arkansas Supreme Court noted that

"reasonably germane" meant "relevant, pertinent" or having a close relationship. In

Forrester, 2011 Ark. 277 at x6-9, the Arkansas Supreme Court considered three

provisions of a proposed amendment from the General Assembly dealing with interest

rates and bonds. The Court found that the three provisions were reasonably germane to

each other. This was true even though the proposal sought to amend different sections

of the Constitution.

The general subject of Issue 3 is the various procedures in which Arkansas law

can be amended: through public initiated acts or amendments, referenda or General

Assembly referral. The provisions are relevant to each other and share a close

relationship.

The Plaintiff has moved for a preliminary injunction to prevent irreparable harm to

the Plaintiff and all other qualified voters if Issues 2 and 3 appear on the ballot. The

Plaintiff argues that on November 3,2020, Arkansas will conduct a statewide general

election with early voting to begin on October 19,2020. The Plaintiff maintains that if a

preliminary injunction is not granted, voters will be able to cast their votes on these

measures.

In determining whether to issue a preliminary injunction pursuant to Rule 65 of the

Arkansas Rules of Civil Procedure, the Court considers (1) whether irreparable harm will

result in the absence of a preliminary injunction, and (2) whether the moving party has

demonstrated a likelihood of success on the merits. Custom Microsystems. Inc. v. Blake,

344 Ark.536 (2001); Smith v. Am. Trucking Ass'n, 300 Ark. 594 (1989); W.E. Long Co.

v. Holsum Baking Co., 307 Ark. 345 (1991).



Irreparable harm is the touchstone of injunctive relief. United Food and Commercial

Workers v. Wal-Mart Stores. Inc.. 353 Ark. 902 (2003); Wilson v. Pulaski Ass'n of

Classroom Teachers, 330 Ark. 298 (1997). Harm is generally considered irreparable

when it cannot be adequately compensated by money damages or redressed in a court of

law. Kreutzer v. Clark,27l Ark.243 (1980).

The second prong of the preliminary injunction standard is satisfied if the Plaintiff

can show that he is likely to succeed on the merits of his claims. "Likely to succeed on

the merits" means "a reasonable probability of success". Custom Microsystems v. Blake.

344 Ark.536 (2001) (quoting Black's Law Dictionary 938 (7thed. 1999)).

Because the Plaintiff has sought both an injunction and a Writ of Mandamus and

Declaratory Relief, he has an adequate remedy under the law and therefore cannot

establish irreparable harm. Without establishing irreparable harm, the Court need not

evaluate the likelihood of success on the merits. United Food and Commercial Workers.

International Union v. Wal-Mart Stores" Inc., 353 Ark. 902,908 (2003).

The Plaintiff also argues that the title of Issue 3 constitutes manifest fraud. The

ballot title of Issue 3 is:

An Amendment to the Arkansas Constitution to Amend the Process for the

Submission, Challenge, and Approval of Proposed Initiated Acts, Constitutional

Amendments and Referenda.

This Court finds that the word "initiated" in the title of Issue 3 only modifies the

word "acts." This Court is persuaded that "initiated acts" is a term of art referring to

statutes proposed by the public. Issue 3 encompasses any proposed initiated acts,

proposed constitutional amendments and proposed referenda. The ballot title of Issue 3



refers to all proposed constitutional amendments; those proposed by the public and those

proposed by the General Assembly.

As analyzed in the Thiel case, 342 Ark.292 (2000), amendments proposed under

Article 19, E22 are required to be printed for six months prior to the election, and the

public is presumed to know the contents of the amendment. Id at 299-300. Article 19,

E22 only requires proposed amendments to have a popular name that identifies the

proposed amendment as the one widely publicized in newspapers and readily

distinguishable from other proposals. The Court notes that in referring amendments

to the public, the General Assembly does not act as a legislature, but as a constitutional

convention, which maintains official records.

The Plaintiff has also requested a Writ of Mandamus and Declaratory Relief.

However, the Plaintiff must establish he is entitled to declaratory relief. See Jegley v.

Picado" 349 Ark. 600 (2002). Declaratory relief is only appropriate when (1) there is a

justiciable controversy (2) it exists between parties with adverse interests; (3) those

seeking relief have a legal interest in the controversy and (4) the issues are ripe for

decision. See UHS of Ark.. Inc. v. Citv of Sherwood. 296 Ark.97 (1988).

Declaratory claims challenging constitutional amendments proposed by the General

Assembly are limited to "whether the procedures goveming the method for the legislature

to propose an amendment have been followed." Forrester v. Daniels,2010 Ark.397 at

*9. Here, the Court finds that both Issue 2 and Issue 3 comply with the applicable

governing procedures of Article 19, E22 of the Arkansas Constitution. Therefore, the

Plaintiff s request for Declaratory Judgment and a Writ of Mandamus is denied.



The Court finds that the Defendant's Motion to Dismiss with prejudice is

GRANTED; the Plaintiff s Motion for a Preliminary Injunction is DENIED; the

Plaintifls Motion for a Writ of Mandamus or Declaratory Relief is DENIED. This

case is DISMISSED WITH PREJUDICE.

IT IS SO ORDERED. Dated this 9th day of September,z}2}.
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