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IN THE CIRCUIT COURT OF PULASKI COUNTY, ARKANSAS 

SIXTH DIVISION 

 

VERONICA MCCLANE, 

AS PARENT AND NEXT FRIEND OF 

HER MINOR CHILDREN, 

WALTER AND BECKETT MCCLANE; AND 

ASHLEY SIMMONS, 

AS PARENT AND NEXT FRIEND OF 

HER MINOR CHILDREN, 

AUGUST AND HENRY SIMMONS  PLAINTIFFS 

 

V. CASE NO. 60CV-21-4692 

 

THE STATE OF ARKANSAS, 

ACTING THROUGH THE 93RD GENERAL ASSEMBLY; 

JIMMY HICKEY, JR., IN HIS OFFICIAL CAPACITY 

AS PRESIDENT PRO TEMPORE OF THE ARKANSAS SENATE; 

MATTHEW SHEPHERD, IN HIS OFFICIAL CAPACITY 

AS SPEAKER OF THE HOUSE OF REPRESENTATIVES; 

AND ASA HUTCHINSON, IN HIS OFFICIAL CAPACITY 

AS THE GOVERNOR OF ARKANSAS  DEFENDANTS 

 

 

BARRY HYDE, IN HIS OFFICIAL CAPACITY 

AS THE COUNTY JUDGE FOR PULASKI COUNTY; 

AND ERIC HIGGINS, IN HIS OFFICIAL CAPACITY  

AS PULASKI COUNTY SHERIFF INTERVENORS/THIRD-PARTY PLAINTIFFS 

 

  

 

COMPLAINT 

 

 

 

 COMES NOW the Intervenors and Third-Party Plaintiffs, Barry Hyde, in his 

official capacity as County Judge for Pulaski County, and Eric Higgins, in his official 
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capacity as the Pulaski County Sheriff, by and through their attorneys, the Pulaski 

County Attorney’s Office, and for their Complaint states as follows: 

Introduction 

1. Third-Party Plaintiffs bring this suit to challenge the constitutionality 

of Ark. Code Ann. § 20-7-142, as adopted by Act 1002 of 2021 (hereinafter Act 1002). 

This statute prohibits state agencies, entities, political subdivisions, or officials from 

requiring masks or face shields be worn. The statute, however, violates the 

Constitution of the State of Arkansas for two distinct reasons: 

I. It arbitrarily exempts facilities operated by the Department of 

Corrections or facilities operated by the Division of Youth Services. 

 

II. It unconstitutionally infringes on the authority of county officials to 

control county property. 

 

2. Third-Plaintiffs now request that this Court declare Act 1002 of 2021 as 

unconstitutional. 

Parties, Jurisdiction, & Venue 

3. Third-Party Plaintiff Barry Hyde is the duly elected County Judge of 

Pulaski County, and is charged with the care and custody of the property of Pulaski 

County. Ark. Const. amend. LV, § 3; Ark. Code Ann. § 14-14-1102(b)(3)(A). Additionally, 

County Judge Hyde is the officer responsible for the operation of the Pulaski County 

Juvenile Detention Facility and the care and custody of the persons detained therein. 

Ark. Const. amend. LV, § 3; Ark. Code Ann. § 14-14-1102(b)(4)&(5); and See Ark. 

Code Ann. §  12-41-801 et seq. 
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4. Third-Party Plaintiff Eric Higgins is the duly elected Sheriff of Pulaski 

County, and is charged with the operation of the Pulaski County Regional Detention 

Facility and the care and custody of the persons detained therein. Ark. Code Ann. §§ 

12-41-502-503. 

5. Defendant State of Arkansas, through the General Assembly, passed 

Act 1002, and is the political entity charged with enforcing the statute. 

6. Defendant Jimmy Hickey, Jr. is the President Pro Tempore of the 

Arkansas Senate. 

7. Defendant Matthew Shepherd is the Speaker of the Arkansas House of 

Representatives. 

8. Defendant Asa Hutchinson is the Governor of Arkansas, and is named 

as a Defendant because his joinder is required by Ark. R. Civ. P. 19(a) as a person 

who claims an interest relating to the subject of the action, and is so situated that the 

disposition of the action in his absence may, as a practical matter, impair or impede 

his ability to protect that interest.  

9. This Court has jurisdiction over the parties and subject matter of this 

action. Ark. Code Ann. § 16-13-201, and the authority to provide declaratory relief 

pursuant to Ark. Code Ann. §§ 16-111-101 et seq. 

10. Venue is proper in this Court. Ark. Code Ann. § 16-60-104. 

FACTS 

11. On March 13, 2020, a national emergency was declared concerning the 

novel coronavirus disease (Covid-19) under the National Emergencies Act. 50 U.S.C. 
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§ 1601 et. seq.). Covid-19 is a disease caused by a virus called SARS-CoV-21 and is 

predominantly spread by infected individuals exhaling, coughing, or sneezing 

droplets containing the virus.2 

12. In response, Third-Party Plaintiff Judge Barry Hyde entered an 

Executive Order restricting public access to county buildings. Subsequently, on May 

1, 2020, he executed an additional order that required anyone who wished to enter a 

county building wear a mask. 

13. Likewise, Third-Party Plaintiff Sheriff Eric Higgins instilled a policy 

that required face masks be worn by all individuals in the Pulaski County Pulaski 

County Regional Detention Facility. 

14. On April 28, 2021, the State of Arkansas, through the General 

Assembly, passed Act 1002, entitled “An act to end mandatory face covering 

requirements in the State of Arkansas; to declare an emergency; and for other 

purposes.” 

15. This Act prohibits political subdivisions of the state and local officials 

from mandating masks, including as a condition for entry, education, or services. The 

Act provides exemptions to the prohibition for, among others, facilities operated by 

the Department of Corrections and Division of Youth Services.  

16. Arkansas is currently facing a surge in Covid-19 cases, in part due to a 

new variant of the virus (i.e. the “delta variant”). This surge has increased the risk of 

 
1 Frequently Asked Questions, https://www.cdc.gov/coronavirus/2019-ncov/faq.html#Basics (last visited August 4, 

2021). 
2 How Covid-19 Spreads, https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/how-covid-spreads.html 

(last visited August 4, 2021).  

https://www.cdc.gov/coronavirus/2019-ncov/faq.html#Basics
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/how-covid-spreads.html
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transmission, hospitalization, and death throughout Pulaski County and the State of 

Arkansas.  

17. Because of Act 1002, the Third-Party Plaintiffs are unable to require 

that face masks be worn by persons entering, occupying or detained in county 

facilities under their administration, care and control to guard against community 

spread, despite the surge of new Covid-19 cases in Pulaski County, and across 

Arkansas. 

18. The Third-Party Plaintiffs now seek to enjoin the State from enforcing 

Act 1002 and have it declared unconstitutional. 

Issue I: Act 1002 Infringes on the County Judge’s Constitutional Authority 

19. Under the Arkansas Constitution, county judges, as the custodians of 

county property, have the authority and obligation to provide reasonably safe 

environs to county officers and the circuit courts of this state, within the resources 

afforded by the quorum courts of the counties, in which to conduct their operations. 

Specifically, County Judge Hyde has custody over county property, and he is 

responsible for the administration and care of the property in his custody. Ark. Const. 

amend. LV, § 3; Ark. Code Ann. § 14-14-1102(b)(3)(A). 

20. Act 1002 is squarely at odds with the County Judge’s constitutional 

authority because it infringes on his constitutional power to exercise discretion to impose 

reasonable conditions or restrictions on access to county facilities calculated to reduce 

community spread of infectious disease. 

21. It is a well-established legal principle that constitutional provisions, 

including amendments, take precedence over any law passed by the legislature. 
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Gravett v. Villines, 314 Ark. 320, 326, 862 S.W.2d 260, 263 (1993). Constitutional 

amendments are liberally construed in order to accomplish their purpose. U.S. Term 

Limits v. Hill, 316 Ark. 251, 872 S.W.2d 349 (1994); Porter v. McCuen, 310 Ark. 674, 

839 S.W.2d 521 (1992); Reeves v. Smith, 190 Ark. 213, 78 S.W.2d 72 (1935).  

Issue II: Act 1002 Constitutes Unconstitutional Special Legislation 

22. The statute at issue, Ark. Code Ann. § 20-7-142, states: 

 

(b) A state agency or entity, a political subdivision of the state, or a state 

or local official shall not mandate an individual in this state to use a face mask, 

face shield, or other face covering. 

 

(c) The use of a face mask, face shield, or other face covering shall not be 

a condition for entry, education, or services. 

 

23. Importantly, however, the statute also provides: 

 

(e) This section does not apply to a face covering requirement imposed 

by: 

… 

(3) A facility operated by the Department of Corrections; or 

(4) A facility operated by the Division of Youth Services of the 

Department of Human Services. 

 [Id.] 

 

24.  The statute creates distinctions between state and local correctional 

facilities.  Facilities operated by the state are excluded from the prohibition on mask 

mandates, but local facilities that serve similar purposes are not. 

25. The Fourteenth Amendment to the Arkansas Constitution states that 

The General Assembly shall not pass any local or special act. 

26. Legislation is special “if by some inherent limitation or classification it 

arbitrarily separates some person, place or thing from those upon which, but for such 

separation, it would operate.” Abraham v. Beck, 2015 Ark. 80, 15, 456 S.W.3d 744, 
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754 (2015). The determinative factor is whether the General Assembly acted in an 

arbitrary manner to separate one class of persons from another, and courts apply the 

rational-basis test to determine whether such a separation is arbitrary. Id. at 15-16. 

27. Looking at Act 1002, no rational basis exists for treating individuals 

employed by or detained in local correctional and youth facilities differently than 

their state counterparts. 

28. Each of the foregoing paragraphs is incorporated in each of the following 

Counts. 

Count I: Request for Injunctive Relief 

29. Third-Party Plaintiffs request this court to enjoin the State of Arkansas 

from enforcing Ark. Code Ann. § 20-7-142, thereby allowing counties and 

municipalities to retain autonomy in establishing mask requirements in their 

facilities. 

30. Filed contemporaneously with this Complaint is Third-Party Plaintiff’s 

Motion for Temporary Restraining Order and their Brief in Support, which more 

thoroughly lay out their request for injunctive relief. 

Count II: Disparate treatment of correctional facilities 

31. The statutory exemption created by Ark. Code Ann. § 20-7-142(e)(3) 

arbitrarily separates correctional facilities operated by the State of Arkansas and 

local correctional facilities. 

32. Local and state-run facilities have like responsibilities and obligations, 

but Act 1002 arbitrarily treats local facilities differently than their state-run 
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counterparts. No rational basis exists to prohibit mask mandates in one, but permit 

them in the other. Because of this, the exemptions contained in Act 1002 render it 

special legislation in violation of Amendment Fourteen (14) to the Arkansas 

Constitution. The Third-Party Plaintiffs, therefore, request this Court to declare Act 

1002 unconstitutional. 

Count III: Disparate treatment of youth services facilities 

33. The statutory exemption created by Ark. Code Ann. § 20-7-142(e)(4) 

arbitrarily separates juvenile detention facilities operated by the State of Arkansas 

through its Division of Youth Services and locally operated juvenile detention 

facilities. 

34. Local and state-run facilities have like responsibilities and obligations, 

but Act 1002 arbitrarily treats local facilities differently than their state-run 

counterparts. No rational basis exists to prohibit mask mandates in one, but permit 

them in the other. Because of this, the exemptions contained in Act 1002 render it 

special legislation in violation of Amendment Fourteen (14) to the Arkansas 

Constitution. The Third-Party Plaintiffs, therefore, request this Court to declare Act 

1002 unconstitutional. 

Count IV: Interference with County Judge’s Constitutional authority 

35. Act 1002 unconstitutionally infringes on the County Judge’s 

constitutional authority and obligation to provide reasonably safe environs for the 

officers of the county and circuit courts. Furthermore, it interferes with his authority 

and discretion to impose reasonable conditions or restrictions on access to county 
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facilities calculated to reduce community spread of infectious disease among employees 

and members of the public working in and occupying county facilities. Accordingly, 

as applied to county judges, Act 1002 violates the separation of powers doctrine in the 

Arkansas Constitution by prohibiting the exercise of discretion on a matter 

inherently and constitutionally reserved to an officer in another branch of 

government. Ark. Const. Art. IV.  The Third-Party Plaintiffs therefore request this 

Court to declare Act 1002 unconstitutional.  

36. The authority to control both the courtroom and the conduct within it is 

within the inherent constitutional authority of the judicial branch of state 

government, and absent a directive from the Arkansas Supreme Court that power 

rests with the presiding judge in each courtroom. Ark. Const. amend. VXXX, § 1. 

37. Third-Party Plaintiffs incorporate by reference Plaintiffs’ Counts I & II 

as stated in the original Complaint filed in this Matter, as if stated word for word 

herein. 

38. Third-Party Plaintiffs filed a Motion for Temporary Restraining Order 

and Brief in Support contemporaneously with this Complaint. Third-Party Plaintiffs 

incorporate those documents with this Complaint as if stated word for word to provide 

additional information and support to their Complaint. 

WHEREFORE, Defendants pray that this Court enter an order declaring Ark. 

Code Ann. § 20-7-142 as unconstitutional pursuant to Ark. Code Ann. §§ 16-111-101 

et seq. and Ark. R. Civ. P. 57, enter an order temporarily and permanently enjoining 
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Ark. Code Ann. § 20-7-142 from being enforced, and for all other just and proper relief 

to which they are entitled.   

 

      PULASKI COUNTY ATTORNEY’S OFFICE 

 

     By:  /s/ Adam B. Fogleman     

ADAM FOGLEMAN, Ark Bar #2009234 

Pulaski County Attorney 

VELETTA SMITH, Ark. Bar #93168 

Chief Deputy County Attorney 

AMDANDA SIMMONS, Ark. Bar. #2014068 

Pulaski County Staff Attorney 

FRANK W. JENNER, Ark. Bar. # 2018109 

Pulaski County Staff Attorney 

AMANDA SIMMNS, Ark. Bar #2014068 

Pulaski County Staff Attorney  

201 South Broadway, Suite 400 

Little Rock, Arkansas 72201 

(501) 340-8285 

Fax: (501) 340-8282 

Email:  afogleman@pulaskicounty.net  

 

 

 

 

 

CERTIFICATE OF SERVICE 

 

I, the undersigned, do hereby certify that on this date, I have delivered a true 

copy of the above pleading to the to the Attorney General’s office pursuant to Ark. 

Code Ann. § 16-111-111(a) via certified mail, restricted, return receipt requested, and 

via electronic mail to KaTina.Guest@arkansasag.gov, as well as to all attorneys of 

record to this action via electronic delivery through the courts’ electronic filing 

system. 

/s/ Adam B. Fogleman    

Adam Fogleman 

 

Date: August 5, 2021 

mailto:afogleman@pulaskicounty.net
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