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IN THE CIRCUIT COURT OF PULASKI COUNTY, ARKANSAS 
12th Division 

 
SUSAN TERRY BORNE, ELIZABETH TERRY FOTI, 
MARY CATHERINE DRENNAN, LEONARD JOHN  
DRENNAN III, MARGARET YATSEVITCH AND 
MICHAEL YATSEVITCH, as and on behalf of  
the Heirs of ADOLPHINE FLETCHER TERRY 
and MARY FLETCHER DRENNAN           PLAINTIFFS 
 
 Vs.         Case No: 60CV-21-6690 
 
CITY OF LITTLE ROCK, ARKANSAS and the 
ARKANSAS MUSEUM OF FINE ARTS F/K/A 
THE ARKANSAS ARTS CENTER, and the  
ARKANSAS MUSEUM OF FINE ARTS  
FOUNDATION, A/K/A 
ARKANSAS ARTS CENTER FOUNDATION                DEFENDANTS 
 

 
PLAINTIFFS’ RESPONSE TO 

THE ARKANSAS MUSEUM OF FINE ARTS FOUNDATION’S 
MOTION TO DISMISS THE SECOND AMENDED COMPLAINT 

 
 The standard of review for a Motion to Dismiss is very familiar. In Dockery 

v. Morgan, 2011 Ark. 94, 380 S.W.3d 377, the Arkansas Supreme Court explained 

the standard thusly: 

We treat the facts alleged in the complaint as true and view them in 
the light most favorable to the party who filed the complaint. McNeil 
v. Weiss, 2011 Ark. 46, 378 S.W.3d 133. In testing the sufficiency of 
the complaint on a motion to dismiss, all reasonable inferences must 
be resolved in favor of the complaint, and the pleadings are to be 
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liberally construed. Id. However, our rules require fact pleading, and a 
complaint must state facts, not mere conclusions, in order to entitle 
the pleader to relief. See Ark. R. Civ. P. 8(a)(1) (2010); Born v. Hosto 
& Buchan, PLLC, 2010 Ark. 292, 372 S.W.3d 324. We treat only the 
facts alleged in the complaint as true but not a plaintiff's theories, 
speculation, or statutory interpretation. Hodges v. Lamora, 337 Ark. 
470, 989 S.W.2d 530 (1999).  
2011 Ark. 94 at p. 5-6. 

 
 Rule 8(a) also enters into the consideration of a Motion to Dismiss under 

Rule 12(b)(6). Rule 8(a) simply provides: 

A pleading which sets forth a claim for relief, whether a complaint, 
counterclaim, crossclaim, or third party claim, shall contain (1) a 
statement in ordinary and concise language of facts showing that the 
court has jurisdiction of the claim and is the proper venue and that the 
pleader is entitled to relief, and (2) a demand for the relief to which 
the pleader considers himself entitled.  

 
 The Second Amended Complaint (“the Complaint”) contains over 60 pages 

of allegations specifically describing the terms of the Deed between Mrs. 

Adolphine Fletcher Terry, Mrs. Mary Fletcher Drennan (“Terry-Drennan”) and the 

City of Little Rock, conveying the Pike-Fletcher-Terry Property (“Terry 

Property”), and the words and actions of the Arkansas Fine Arts Museum 

Foundation (“the Foundation”) in assuming exclusive use and control of the Terry 

Property, while also assuming and adopting by operation of law the City’s 

obligations to maintain the Terry Property.  
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There are also 32 Exhibits attached to the Complaint that also serve to 

support the Plaintiffs’ allegations regarding the Foundation’s assumption and 

adoption of the City’s obligation to maintain the property and to use it for public 

purposes.  A copy of any written instrument which is an exhibit to a pleading is a 

part thereof for all purposes.  Ark. Rules Civ. P. 10(c).  

The Complaint and exhibits state in ordinary and concise language facts 

showing that the Plaintiffs are entitled to relief, and include a demand for the relief 

to which the Plaintiffs consider themselves entitled. Plaintiffs merely need to state 

a claim for relief; they are not required to prove the claim at this stage of the 

proceeding. Again, the allegations contained in the Complaint must be assumed to 

be true.  

 In its Brief in support of its Motion to Dismiss (“the Motion”), the 

Foundation ignores the multitude of factual allegations and exhibits contained in 

the Complaint  – allegations and exhibits that specifically state and establish facts 

supporting Plaintiffs’ claims of the involvement, exclusive control, and neglect of 

the Pike-Fletcher-Terry Property (“the Terry Property”) by the Foundation from 

June 8, 1977 until it returned the keys to the Property to the City approximately 

one month ago – a period of 45 years.  
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Being aware of the rule that, on a Motion to Dismiss, the facts alleged in the 

Complaint are deemed to be true and viewed in the light most favorable to the 

Plaintiff, the Foundation instead attempts to recharacterize those facts as 

“unsupported allegations,” “legal conclusions” and “speculation.” The Foundation 

utterly fails to address the specific factual allegations in the Complaint, while 

complaining that the Plaintiffs use unidentified “sleight of hand” tactics. It is the 

Foundation, not the Plaintiffs, who uses diversionary tactics and snide, derogatory 

comments about the Plaintiffs. It is a disappointing tactic for an organization that 

holds itself out to being cultured, dignified, intellectual and of unquestionable 

integrity. 

 

The Date the Foundation Was Formed Is Irrelevant  
to its Adoption of the Contract 

 The Foundation falls back on its oft-repeated claim that the Foundation did 

not come into existence until some five (5) years after the Terry Property was 

deeded to the City by Mrs. Adolphine Fletcher Terry and Mrs. Mary Fletcher 

Drennan. That is completely immaterial to the issues in this case. The date of 

formation of the Foundation, or any other entity, obviously is not controlling in 
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determining whether that entity has, through its acts or omissions after its 

formation, adopted or ratified a contract – including a contract created prior to the 

date of the entity’s existence. It completely ignores the fact that the transfer of the 

Terry Property was not effective until Mrs. Drennan surrendered her life estate in 

the Property in June 1977 – five years after the date of formation of the 

Foundation.  

Facts supporting the adoption by the Foundation of the contract contained in 

the Deed between Terry-Drennan and the City are specifically alleged throughout 

the Complaint, such as the following: 

34. Upon the delivery of the keys to the Property to the City, the 
Museum and the Foundation on June 8, 1977, the City allowed the 
Museum and the Foundation to take possession of the Property. The 
Foundation solicits money and other properties for the use and benefit 
of the Museum, and holds title to or otherwise controls properties 
acquired for or donated to the use of the Museum. 

 … 

48. From the time of the physical acquisition of the Property on 
June 8, 1977, the Foundation assumed responsibility for performance 
of the conditions and restrictions contained in the Terry-Drennan 
Deed to the City that it “shall, as nearly as possible, keep and maintain 
the said lands in their present condition, preserving, as far as possible, 
the trees thereon, and maintaining the home-place thereon in its 
present general architectural form.” The Foundation did this by 
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raising donations and grants from governmental agencies, 
organizations and individuals and expending hundreds of thousands 
of dollars in renovating the House and property to make it suitable for 
use by the Museum, and by paying for repairs and other expense of 
the Property from the date of its acquisition of the Property in 1977 to 
2003, a period of 26 years. 
 
49. From the time of the physical acquisition of the Property on 
June 8, 1977, the Foundation assumed responsibility for performance 
of the conditions and restrictions contained in the Terry-Drennan 
Deed to the City that “Grantee shall use the said property exclusively 
for the advancement of the cultural, artistic, or educational interests of 
the community.” The Foundation approved, developed, authorized 
and financed the cultural, artistic and educational activities that 
occurred in and on the Property from the date of the acquisition of the 
Property in 1977 to 2003, a period of 26 years. 

 
 The italicized portions of the above-quoted paragraphs of the Second 

Amended Complaint, while an adequate statement of facts to support the 

Complaint, are more fully developed in subsequent paragraphs of the Complaint 

and in the Exhibits to the Complaint. For example: 

34. After the Museum and Foundation acquired possession of the 
Property, the Foundation, acting through the Museum, and the City all 
performed acts and services to renovate the Property to meet its 
purposes for a museum, and the City, among others, contributed 
money to such renovation and services for the renovation of the 
grounds, gardens and trees. 
… 
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53. The Foundation performed the obligations of the City and the 
Museum that were conditions of the Deed. The Foundation operated, 
maintained and used the Property from 1977 to 2003, and profited 
thereby. The Foundation retained the Property, even after closure of 
the Decorative Arts Museum in 2003, and represented that it 
continued to have use for the Property, all the while neglecting the 
need for maintenance of the Property. The Foundation continuously 
represented to the Terry-Drennan Heirs that it wanted to retain the 
Property, and that it would find a use for it consistent with the terms 
and conditions of the Deed. The Foundation retained sole custody and 
possession of the Property until 2022, and only released the keys to 
the Property to the City within the last 60 days.  

 
 With regard to the endowment, the Complaint specifically alleges: 

65. In August, 1984, the Foundation decided to create an 
Endowment to provide permanent funding for the Decorative Arts 
Museum. The Foundation commenced a fund-raising program to fund 
the endowment for the maintenance and operation of the House and 
Property.  

 
66. The purpose of the fund-raising program was to create an 
endowment fund, the income from which would be used for the 
operations of the House, and for maintenance of the Property.  

 
 Exhibit 19 to the Complaint (which is considered a part of the Complaint), 

adds further facts to this allegation. That Exhibit is a News Release issued in 

October 1984, entitled “Major Grant Announced by the Arkansas Arts Center 

Foundation (underlining supplied),” which states that Robert Shults, Vice-

President of the Arkansas Arts Center Foundation and others announced a 2 for 1 
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matching grant to the Foundation for use in raising funds for an endowment (see 

Exhibit 19, p. 3) “for the use of the Decorative Arts Museum” (a name given to 

the Terry Property in 1982 by the Board of Trustees of the Arkansas Arts Center – 

see Exhibit 8 to the Complaint).  

 The Foundation never addresses any of these allegations in its Motion 

because it knows that they must be accepted as true for purposes of its Motion to 

Dismiss, and it knows that they are sufficient to pass the Rule 12(b)(6) test.  

 The Foundation’s current position that it never assumed any of the City’s 

obligations under the Deed of the Terry Property to the City of Little Rock is 

totally inconsistent with its actions after the Property was turned over to the Arts 

Center and the Foundation in 1977, after Mrs. Drennan surrendered her life estate 

in the Property. The Complaint and exhibits are full of news releases issued by or 

on behalf of the Foundation bragging about the acquisition of the Property, and the 

many plans that were being made for its restoration (which it raised funds and 

performed), and use (which it supported through funding of the Arkansas 

Decorative Arts Museum).  

The Foundation cannot have it both ways. It was given complete control and 

exclusive use of the Property by the City, and it assumed that control and use on 
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June 8, 1977. It performed extensive renovation of the property with funds raised 

specifically for that purpose from organizations, governments and individuals. It 

funded operation of the Property as the Decorative Arts Museum until 2003. 

Unfortunately, it ultimate failed to find and develop a sustainable use for the 

property, and instead of admitting such failure and minimizing or avoiding damage 

altogether, the Foundation and the Arts Center simply closed the Property, 

excluded other uses or control, and allowed it to deteriorate for years. The 

Foundation was given complete control, and, by its actions and words it assumed 

complete responsibility for the obligations that accompanied the gift of the 

Property to the City.  

 

The Heirs Have Standing to Claim the Endowment 
For the Use and Benefit of the Property 

 
The Foundation states in its Brief that: 

The sole remedy available to the Heirs is a reverter of the Terry 
House to the Heirs. But the Heirs want the citizens of Little 
Rock and the Foundation to perform repairs to the Terry House. 
 

This is an uncomplimentary but reoccurring attempt by the Foundation to 

imply that the Heirs are attempting to personally profit from exercising their right 
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of reverter at the expense of taxpayers. It is ironic that such a charge comes from a 

Foundation that solicits and accepts money, artworks and other donations from 

taxpayers, governments and donors, but whose identities, gifts and contributions 

are all-to-quickly forgotten, minimized, sold or otherwise disposed of.  

The Heirs did not ask for the circumstances that brought on this lawsuit to 

occur, and have formed a non-profit charitable corporation to acquire title to the 

Property if it reverts to them. Instead, the circumstances that brought on this 

lawsuit occurred because of the Foundation’s extended neglect of the Property. 

The Foundation, being unable to sell the Property, wants to wash its hands of it 

without paying for its neglect. The Heirs are entitled to hold the Foundation 

accountable for damages caused by that neglect.  

The Foundation contends that the Heirs have no standing to file suit to 

recover the endowment that was raised by the Foundation for the use and benefit of 

the Property – repeatedly alleging it its Brief that the Heirs did not donate to the 

“alleged endowment.” If the Foundation would bother to check its donor list of 

contributors to the “alleged endowment,” it would find a number of the Heirs’ 

names on that list. But the Heirs are not claiming standing through donations to the 

endowment. Instead, they have standing by virtue of their right of reversion of the 
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Property due to breach of the conditions in the Deed, which right of reversion the 

grantors – Mrs. Terry and Mrs. Drennan – so wisely included in the Deed. 

The Deed from Mrs. Terry and Mrs. Drennan to the City contained a very 

clear, unambiguous provision stating: 

If the Grantee shall fail to comply with these conditions or uses, 
and in particular with the first condition above enumerated, … 
then title to the said lands shall revert in an undivided one-half 
interest to the heirs of Adolphine Fletcher Terry and in an 
undivided one-half interest to the heirs of Mary Fletcher 
Drennan. (Italics added)  
See Deed page 4, ¶4 at Exhibit No. 2, to Second Amended 
Complaint. 

 
The case of Stone v. Washington Regional Medical Center, 2016 Ark. App. 

236, 490 S.W.3d 669, held that the retention of a right of reversion of the property 

gave the heirs of the grantors of property to a hospital a property interest that 

provided standing to sue to obtain reversion of the Property. The Foundation 

admits in its Brief that the Heirs have a remedy for reversion in this case. See 

Foundation’s Brief, p.1. Having a right of reversion gives the Heirs standing to sue 

to recover assets belonging to the property. See also Stone v. Washington Regional 

Medical Center, 2017 Ark. 90, 515 S.W.3d 104, in which the Arkansas Supreme 

Court, on review, confirmed that the right of reversion is a property interest that 
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provides standing to challenge a trust. See also Smithers v. St. Luke’s Roosevelt 

Hosp. Center, 281 A.D.2d 127, 723 N.Y.S.2d 426 (2001), and Rettek v. Ellis 

Hospital, U.S. Dist. Ct. N.D N.Y. January 12, 2009, Not Reported in F.Supp.2d. 

2009 WL 87592 and other cases cited in the Heirs’ Brief in Response to Defendant 

Foundation’s Motion to Dismiss (filed November 22, 2021) supporting standing of 

Plaintiffs.  

Further, A.C.A. § 28-73-405, a part of the Arkansas Trust Code relating to 

enforcement of charitable trusts that was derived from the Uniform Trust Code, 

provides in subsection (c) that: 

The settlor of a charitable trust, among others, may maintain a 
proceeding to enforce the trust. 
 

The statute does not identify the “others” included in subsection (c), but in 

the Editor’s notes to Ark. Code Ann. § 28-73-405, the UNIFORM LAW 

COMMENT states: 

Contrary to Restatement (Second) of Trusts Section 391 (1959), 
subsection (c) grants a settlor standing to maintain an action to 
enforce a charitable trust. The grant of standing to the settlor 
does not negate the right of the state attorney general or persons 
with special interests to enforce either the trust or their 
interests. 
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“Persons with special interests” include persons entitled to a reversion of the 

property that constitutes the corpus of a trust, such as the Property. See Stone v. 

Washington Regional Medical Center, supra, and cases cited above, and Associate 

Alumni of the General Theological Seminary of the Protestant Episcopal Church in 

the United States of America v. General Theological Seminary of the Protestant 

Episcopal Church in the United States, 1 Bedell 417, 163 N.Y. 417 57 N.E. 626 

(Ct. of Appeals, New York 1900).  

Simply put, the Motion to Dismiss of the Foundation is one long harangue 

attempting to convince the Court that the Plaintiffs have not pled sufficient facts to 

support their Complaint. However, the Plaintiffs did not analyze the Complaint to 

explain why the many references to dates, events and actions of the Foundation 

contained in the Complaint do not qualify as “facts” that support the Complaint in 

accordance with Rule 12(b)(6). For example, the Heirs allege in the Complaint that 

the Foundation “merged” the endowment funds raised for the “Decorative Arts 

Museum – Pike-Fletcher-Terry House” with the Foundation’s other funds. The 

Foundation responds in its Brief that such allegation has no support “other than 

mere conjecture from annual reports dated 1985-86 and 2002-03.”  
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What the Foundation called “mere conjecture” is a copy of an official Report 

of the Foundation contained in the Arkansas Arts Center Annual Report for 1985-

86, which states in relevant part: 

The endowment monies reflect contributions received to date from the 
“3 for 1” challenge and the Decorative Arts Museum 2 for 1 
challenge, the 1972 and 1985 fund drives by the Board of Trustees of 
the Arkansas Arts Center, past Tabriz auctions, gifts and bequests. 
(Complaint Exhibit 30, p. 5. Underlining provided) 

 
 A plain reading of the Foundation’s own report shows that it is not “mere 

conjecture” that the endowment raised for the Decorative Arts Museum sparked by 

the Rockefeller Trust 2 for 1 grant described in the Complaint was merged into an 

endowment of the Foundation that also contains other endowment funds. Exhibit 

30 is just one of the many Annual Reports that contain that language. 

 It is noteworthy that, at the outset of this case, the Foundation denied that the 

endowment exists. In its Brief in Support of its Motion to Dismiss the First 

Amended Complaint, the Foundation took the position that “The Foundation used 

all funds raised for the decorative arts museum and has continued to fund the 

decorative arts collection.” In a footnote, the Foundation repeated that “all funds 

were spent on the decorative arts museum … .” (Foundation’s Brief in Support of 

Motion to Dismiss First Amended Complaint filed November 19, 2021, p. 6. 
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Underlining added). Apparently recognizing the problem that may exist in 

claiming to have spent the entire endowment, in their current Motion to Dismiss, 

the Foundation now refers to the “alleged endowment.” Obviously, the Foundation 

does not want to reveal any information about that endowment, or to even 

acknowledge its existence, a position that does not inspire confidence in a 

fiduciary’s management of funds. 

 It should also be noted that many of the allegations contained in the 

Complaint, and many of the Exhibits attached to the Complaint – especially those 

showing the Foundation’s involvement in the use, maintenance and control of the 

Terry Property – are documents created by or addressed to the Foundation or its 

officers. These are not speculation or “mere conjecture” by Plaintiffs, but are the 

Foundation’s words and actions. 

 

The Complaint Alleges An Implied Contract, or 
Assumption by The Foundation of the Benefits and Obligations 

of the Terry-Drennan Deed 
  

 Finally, the Foundation claims that, for the Plaintiffs to state a claim for 

breach of an implied-in-fact contract, “the Heirs must set forth sufficient facts 

establishing, among other things, (1) a mutual agreement between the Foundation 
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and the Heirs that the Foundation would undertake the renovation, maintenance 

and operation of the Property …; and (2) mutual obligations between the Heirs and 

the Foundation.”  

It is absurd for the Foundation to claim that Plaintiffs must show a mutual 

agreement between the Foundation and the Heirs that the Foundation would 

undertake the renovation, maintenance and operation of the Property. If that were 

the requirement, there would be no need for the doctrine of implied contracts or 

quasi-contracts. The contract was contained in the Deed between Terry-Drennan 

and the City, but was later assumed and adopted by the Foundation when it gained 

control of the Terry Property. The Foundation gained consideration for the 

assumption of the Deed’s obligations by having the use of the Property for its 

exhibits and for raising money for its operations. It is a classic example of an 

assumption of contract, or implied contract.  

An implied contract is proven by circumstances showing the parties intended 

to contract or by circumstances showing the general course of dealing between the 

parties. Steed v. Busby, 268 Ark. 1, 7, 593 S.W.2d 34, 38 (1980); Berry v. 

Cherokee Village Sewer, Inc., 85 Ark. App. 357, 155 S.W.3d 35 (2004). 

Circumstantial evidence may be sufficient to show either an express or implied 
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contract. Steed v. Busby, supra. In determining whether a “tacit” but actual contract 

exists, the prior course of dealing between the parties is to be considered. Jones v. 

Donovan, 244 Ark. 474, 426 S.W.2d 390 (1968)(quoting Justice Holmes in Hobbs 

v. Massasoit Whip Co., 158 Mass 194, 33 N.E. 495 (1893): “‘The proposition 

stands on the general principle that conduct which imports acceptance or assent is 

acceptance or assent, in the view of the law whatever may have been the actual 

state of mind of the party.’”) (underlining added). An implied contract is thus 

proven by circumstances showing the parties intended to contract or by 

circumstances showing the general course of dealing between the parties. 

As noted in earlier portions of this Brief, the circumstances of the general 

course of dealing between the City and the Foundation show that, at the time the 

Property was actually delivered to the City on June 8, 1977, the Foundation 

acquired control and exclusive use of the Property. The Complaint alleges and the 

exhibits clearly show that the Foundation undertook the obligation contained in the 

Deed to renovate, restore and maintain the Property, and then used it exclusively 

for “the advancement of the cultural, artistic, or educational interests of the 

community by operating the “Arkansas Decorative Arts Museum – Pike-Fletcher-

Terry House” until 2003, as required by a condition of the Deed. The Foundation 
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was well-aware of those conditions contained in the Deed. Those allegations 

clearly constitute a claim of an implied contract.  

 

CONCLUSION 

 Plaintiffs’ Second Amended Complaint states causes of action against the 

Foundation, and the Foundation’s Motion to Dismiss should be denied. 

      Respectfully submitted,  

RICHARD MAYS LAW FIRM PLLC 

/s/  Richard H. Mays                        
Arkansas Bar No. 61043 
2226 Cottondale Lane – Suite 210 
Little Rock, AR 72202 
Tel: 501-891-6116 
Email: rmays@richmayslaw.com 
  njackson@richmayslaw.com 
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CERTIFICATE OF SERVICE 
 

The undersigned certifies that on the date below he filed a copy of the  
above and foregoing Plaintiffs’ Response To Defendant Foundation’s 
Motion To Dismiss with the Clerk of the Court via the E-flex filing system, which 
shall send notification of the filing to all parties of record and their counsel. 
The undersigned is unaware of any other attorney or party who requires service 
through any other means. 
 
Dated:  April 11, 2022.        /s/  Richard H. Mays                       
             Richard H. Mays  


