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IN THE CIRCUIT COURT OF PULASKI COUNTY, ARKANSAS 
HON. WENDELL GRIFFEN – 5TH DIVISION 6TH CIRCUIT 

______________________________________________________________________________
RUSS RACOP,      DEFENDANT/APPELLANT 
 
V.     CASE NO. 60CR-22-1883 
 
ARKANSAS                  PLAINTIFF/APPELLEE 
______________________________________________________________________________ 

 
  

MOTION TO DISMISS WITH INCORPORATED BRIEF 
 

Defendant is charged in two separate incidents with violating the Arkansas “harassment” 

statute, ACA 5-71-208.  While the record doesn’t state which section of part (a) Defendant was 

charged with, no one can dispute that it must be (a)(2), (4), or (5), with (a)(5) are the only possible: 

§ 5-71-208. Harassment 
 
(a) A person commits the offense of harassment if, with purpose to harass, annoy, 

or alarm another person, without good cause, he or she: 
 

(1) Strikes, shoves, kicks, or otherwise touches a person, subjects that 
person to offensive physical contact or attempts or threatens to do so; 
 

(2) In a public place, directs obscene language or makes an obscene gesture 
to or at another person in a manner likely to provoke a violent or 
disorderly response; 

 
(3) Follows a person in or about a public place; 
 
(4) In a public place repeatedly insults, taunts, or challenges another person 

in a manner likely to provoke a violent or disorderly response; 
 
(5) Engages in conduct or repeatedly commits an act that alarms or 

seriously annoys another person and that serves no legitimate purpose; 
or 

 
(6) Places a person under surveillance by remaining present outside that 

person's school, place of employment, vehicle, other place occupied by 
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that person, or residence, other than the residence of the defendant, for 
no purpose other than to harass, alarm, or annoy. 

 
(b) Harassment is a Class A misdemeanor. 
(c) It is an affirmative defense to prosecution under this section if the actor is a law 
enforcement officer, licensed private investigator, attorney, process server, licensed 
bail bondsman, or a store detective acting within the reasonable scope of his or her 
duty while conducting surveillance on an official work assignment. 
(d)(1) Upon pretrial release of the defendant, a judicial officer shall enter a no 
contact order in writing consistent with Rules 9.3 and 9.4 of the Arkansas Rules of 
Criminal Procedure and shall give notice to the defendant of penalties contained in 
Rule 9.5 of the Arkansas Rules of Criminal Procedure. 
(2) This no contact order remains in effect during the pendency of any appeal of a 
conviction under this section. 
(3) The judicial officer or prosecuting attorney shall provide a copy of this no 
contact order to the victim and arresting agency without unnecessary delay. 
(e) If the judicial officer has reason to believe that mental disease or defect of the 
defendant will or has become an issue in the case, the judicial officer shall enter 
orders consistent with § 5-2-327 or § 5-2-328, or both. 

 
Sections (a)(2), (4), & (5) of the statute on its face are unconstitutional. See, e.g., 

Rynearson v. Ferguson, 355 F. Supp. 3d 964, 969–70 (W.D. Wash. 2019).  Therein the court 

stated: 

B. RCW 9.61.260(1) is Unconstitutional and Overbroad and Requires 
Injunctive Relief. 

In 2004, Washington enacted one of the first state statutes directly criminalizing 
cyberstalking. The statute provides: 
 

A person is guilty of cyberstalking if he or she, with intent to harass, 
intimidate, torment, or embarrass any other person, and under 
circumstances not constituting telephone harassment, makes an 
electronic communication to such other person or a third party: 
(a) Using any lewd, lascivious, indecent, or obscene words, images, 
or language, or suggesting the commission of any lewd or lascivious 
act; 
(b) Anonymously or repeatedly whether or not conversation occurs; 
or 
(c) Threatening to inflict injury on the person or property of the 
person called or any member of his or her family or household. 
 

WASH. REV. CODE § 9.61.260(1)(2018). 
 
Rynearson's suit and motion target RCW 9.61.260(1)(b). He rightly argues that 
9.61.260(1)(b) criminalizes plainly protected speech under the First Amendment. 
Section 9.61.260(1)(b) provides that a “person is guilty of cyberstalking if he or 
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she, with intent to harass, intimidate, torment, or embarrass any other person, ... 
makes an electronic communication to such other person or a third party ... 
anonymously or repeatedly whether or not conversation occurs.” (emphasis added). 
The statute separately criminalizes electronic speech that contains “any lewd, 
lascivious, indecent, or obscene words, images, or language,” 9.61.260(1)(a), or 
that “threatens to inflict injury on the person or property of the person called or any 
member of his or her family or household,” 9.61.260(1)(c). 
 
Over the years, the Supreme Court has enumerated certain “well-defined and 
narrowly limited” classes of speech that remain unprotected by the First 
Amendment. See Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72, 62 S.Ct. 
766, 86 L.Ed. 1031 (1942). The unprotected speech is limited to, (a) obscenity, Roth 
v. United States, 354 U.S. 476, 77 S.Ct. 1304, 1 L.Ed.2d 1498 (1957); (b) 
defamation, Beauharnais v. Illinois, 343 U.S. 250, 254-255, 72 S.Ct. 725, 96 L.Ed. 
919 (1952); (c) fraud, Virginia Board of Pharmacy v. Virginia Citizens Consumer 
Council, Inc., 425 U.S. 748, 96 S.Ct. 1817, 48 L.Ed.2d 346 (1976); (d) incitement, 
Brandenburg v. Ohio, 395 U.S. 444, 447-49, 89 S.Ct. 1827, 23 L.Ed.2d 430 (1969); 
(e) true threats, Watts v. United States, 394 U.S. 705, 89 S.Ct. 1399, 22 L.Ed.2d 
664 (1969); and (f) speech integral to criminal conduct, Giboney v. Empire Storage 
& Ice Co., 336 U.S. 490, 498, 69 S.Ct. 684, 93 L.Ed. 834 (1949). Speech that does 
not fall into these exceptions remains protected. See United States v. Stevens, 559 
U.S. 460, 130 S.Ct. 1577, 176 L.Ed.2d 435 (2010). 
 
Section 9.61.260(1)(b)'s breadth—by the plain meaning of its words—includes 
protected speech that is not exempted from protection by any of the recognized 
areas just described. Section 9.61.260(1)(b) criminalizes a large range of non-
obscene, non-threatening speech, based only on (1) purportedly bad intent and (2) 
repetition or anonymity. The terms “harass, intimidate, torment, or embarrass” are 
not defined by the statute. When statutory terms are undefined, Washington courts 
generally give them their ordinary meaning, including the dictionary definition. The 
dictionary definition of “harass” includes “to vex, trouble, or annoy continually or 
chronically.” Webster's Third New International Dictionary, Unabridged (online 
ed. 2017), and the meaning of “torment” incudes “to cause worry or vexation to,” 
Id. “Embarrass” means “to cause to experience a state of self-conscious distress,” 
Id. As a result even public criticisms of public figures and public officials could be 
subject to criminal prosecution and punishment if they are seen as intended to 
persistently “vex” or “annoy” those public figures, or to embarrass them. 

 
See, also, Ira Robbins, Digitus Impudicus: The Middle Finger and the Law, U.C. Davis Law 

Review 1403 (2008), available at: https://digitalcommons.wcl.american.edu/facsch_lawrev/420 

(“This Article argues that, although most convictions are ultimately overturned on appeal, the 

pursuit of criminal sanctions for use of the middle finger infringes on First Amendment rights, 

violates fundamental principles of criminal justice, wastes valuable judicial resources, and defies 
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good sense.”); Eugene Volokh, Overbroad Injunctions against Speech, 148 Harvard J. of L. & 

Pub. Pol. 147 (2022);cf. Wendell Griffen, Judicial Independence and Accountability Meet Extra-

Judicial Speech and the First Amendment: An Uneasy Co-Existence, 28 UALR L. Rev. 103 (2005) 

(“The majority held that the writ of certiorari would be ‘granted and the Letter of Admonishment 

would be quashed because the canon involved, Canon 4C(l), is not sufficiently drawn so as to 

advise Judge Griffen under what circumstances he might consult with a legislative official on a 

matter of personal interest. Because of this, the canon did not place Judge Griffen sufficiently on 

notice as to what is proscribed conduct. As a result, the canon intrudes on legitimate free 

speech.’”) (citing Griffen v. Ark. Jud. Discipline and Disability Comm'n, 355 Ark. 38, 41, 130 

S.W.3d 524, 525 (2003)) (emphasis added). 

In addition, the statute is unconstitutional as applied.  In the first case, Defendant is 

charged with repeatedly posting a public document that he received pursuant to the Freedom of 

Information Act without sufficiently blurring the complainant’s social security number.  The 

problem is that the complainant herself, as the government FOIA agent, provided the public 

document about herself to Defendant without blurring her social security number.  Complainant’s 

complaint is with herself as the FOIA compliance officer who made her own information public.  

See The Florida Star v. B.J.F., 491 U.S. 524 (1989) (“[A]ppellant lawfully obtained B.J.F.’s name.  

Appellee’s argument to the contrary is based on the fact that under Florida law, police reports 

which reveal the identity of the victim of a sexual offense are not among the matters of ‘public 

record’ which the public, by law, is entitled to inspect.  But the fact that state officials are not 

required to disclose such reports does not make it unlawful for a newspaper to receive them when 

furnished by the government.  Nor does the fact that the Department apparently failed to fulfill its 

obligation under § 794.03 not to ‘cause or allow to be . . . published’ the name of a sexual offense 

victim make the newspaper’s ensuing receipt of this information unlawful.”) (cleaned up & 
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emphasis added). 

And the second incident, Defendant flipped the bird to the security guards in City Hall and 

said unkind things to them, including telling them “Fuck You.”  See above citations for why all 

of the alleged statements are constitutionally protected.  (While Defendant accepts for the 

purposes of the motion to dismiss all the allegations as true, since accusations of racial bias are so 

incendiary, Defendant states for the record that those accusations here are, in fact, untrue.)   

The case should be dismissed.   

WHEREFORE, Defendant prays that his motion be granted. 

June 20, 2022 

Respectfully submitted, 

/s/Robert Steinbuch 
Robert Steinbuch, Ark. Bar # 2020-007= 
STEINBUCH IMPACT LITIGATION  

    PO Box 11200 
    Conway, AR 72034 

Telephone: (501) ATTY-804 (288-9804) 
resteinbuch@gmail.com 

 
/s/Chris P. Corbitt 

    Chris P. Corbitt, Ark Bar #2004089 
    Corbitt Law Firm, PLLC 
    PO Box 11200 
    Conway, AR 72034 
    Telephone (501) 255-0112 
    FAX (888) 838-9096 
    www.corbittlawfirm.com 
    Email: chris@corbittlawfirm.com 
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CERTIFICATE OF SERVICE 
 
I, the undersigned counsel, hereby certify that a true and correct copy of the foregoing 

pleading to has been provided to the attorneys of record in this case by uploading the same to the 
electronic filing eFLEX Court Filing system which will notify the attorneys of record on this day 
by emailing the following on the same day.  Also, counsel for Defendant is contemporaneously 
calling the Prosecutors Office to orally inform of them of this motion and arrange to email the 
filing to them directly. 

 
 
       

      /s/ Chris P. Corbitt 
      Chris P Corbitt 

    


