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IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF ARKANSAS 

CENTRAL DIVISION 
 

UNITED STATES OF AMERICA ) 
 ) 
v. ) No. 4:19CR31-DPM 
 )  
GILBERT R. BAKER )  
 
 

UNITED STATES’ OMNIBUS PRETRIAL MOTION TO RECONSIDER 
 

The United States of America, by and through its attorney, Michael Gordon, Attorney for 

the United States Acting Under Authority Conferred by 28 U.S.C. § 515, for the Eastern District 

of Arkansas, and Assistant United States Attorney Julie Peters, respectfully submits the following 

omnibus pretrial motion requesting that the Court reconsider certain rulings made during the first 

trial. 

PROPOSED JURY INSTRUCTION REGARDING 
CAMPAIGN FINANCE RULES EVIDENCE 

 
 Prior to the previous trial in this matter, this Court ruled that the United States could present 

evidence that BAKER solicited and received campaign contributions outside the 180-day window 

allowed by Rule 4.4 of the Arkansas Code of Judicial Conduct as well as evidence regarding 

certain alleged irregularities associated with political action committees (PACs) formed by 

BAKER or at his behest. The United States plans to introduce such evidence during the upcoming 

second trial in this matter, as the evidence is circumstantial evidence of the remaining counts 

alleged in the Indictment. “Circumstantial evidence is ‘intrinsically as probative as direct 

evidence.’” United States v. Cook, 842 F.3d 597, 602 (8th Cir. 2016) (quoting United States v. 

Tschacher, 687 F.3d 923, 934 (8th Cir. 2012)). The United States’ submission of the evidence at 

issue is in recognition of the fact that “context may show that an otherwise 
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legitimate contribution is a bribe.” United States v. Terry, 707 F.3d 607, 613 (6th Cir. 2013). 

Irregular activity by a party to a bribe may be used in establishing that bribery occurred. See United 

States v. Ciavarella, 716 F.3d 705, 728-29 (3d Cir. 2013) (no abuse of discretion in admitting 

evidence in a trial for honest-services fraud that a judge failed to make certain financial disclosures 

and failed to recuse himself in certain cases as part of the proof that the judge was involved in a 

bribery scheme); United States v. Sutherland, 656 F.2d 1181, 1188–89 (5th Cir. 1981) (irregular 

treatment of traffic tickets considered evidence of a bribe); United States v. Saneaux, 392 F. Supp. 

2d 506, 512 (S.D.N.Y. 2005) (irregularities in the treatment of HUD housing considered evidence 

of a bribery scheme).    

 During the upcoming trial in this matter, the United States intends to introduce evidence 

that BAKER raised campaign contributions for former Judge Michael Maggio prior to the start of 

the period during which candidates for judicial office in Arkansas are permitted to begin raising 

campaign funds. The United States also intends to introduce evidence that BAKER made 

“strawman” donations through friends of his whom he convinced to donate to Maggio’s campaign, 

reimbursing them with funds from a trade association supporting tort reform. In addition, the 

United States intends to submit evidence to show that BAKER appointed individuals without their 

knowledge to serve as officers for a specific PACs that he created, and that he used those PACs to 

funnel contributions to Maggio’s campaign while hiding the true source of the donations.  

 In Ciavarella, the defendant, who was a former state judge, was convicted of, inter alia, 

honest services mail fraud. At trial, the district court admitted evidence that the defendant and a 

co-defendant had failed to disqualify in cases in which they had a conflict of interest and that the 

defendant filed false financial disclosures. On appeal, the defendant argued that the district court 

erred in admitting the evidence under Federal Rule of Evidence 404(b). The government argued 
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that the evidence was not admitted under Rule 404(b) because it was intrinsic evidence of guilt. 

The Third Circuit held that, assuming Rule 404(b) applied, there was no abuse of discretion by the 

district court. Ciavarella, 716 F.3d at 727–30. 

 In Sutherland, the defendants were convicted of violating the Racketeer Influenced and 

Corrupt Organizations Act (RICO) in connection with a ticket-fixing scheme. One of the 

defendants was a state judge, and, at trial, the government presented evidence of “exceptionally 

irregular treatment” of certain tickets. On appeal, the Fifth Circuit stated that this evidence, along 

with other circumstantial evidence “constitute[d] convincing evidence of bribery.” Sutherland, 656 

F.2d 1188–89. 

 In Saneaux, the defendants were convicted of conspiring to accept bribes in exchange for 

securing apartments for individuals in a federally subsidized housing project. The district court 

accepted evidence of “significant irregularities in the assignment of housing” as evidence of the 

existence of a conspiracy. Saneaux, 392 F.Supp.2d  at 512. 

 During the first trial in this matter, this Court gave the jury the following instruction 

regarding how it was to consider the evidence pertaining to the campaign-finance rules, the PACs, 

and the timing of the contributions: 

You’ve heard, and I anticipate you will hear, a lot of testimony about this 180-day 
rule about contributions to judge candidates, and PAC forms, and reporting 
requirements, and other campaign finance rules. Gilbert Baker is on trial only for 
the federal crimes charged in the indictment. You’ll remember those three: 
Conspiracy, bribery, and honest-services wire fraud.  
 
He is not on trial for any campaign finance violations under federal or state law, 
and you may not find him guilty of any of the crimes charged solely because you 
believe he may have violated one or more campaign finance rules. Instead you may 
consider these matters of campaign finance and the Arkansas rules as background, 
context as you decide whether he’s guilty or innocent of each of the crimes charged 
in the indictment. It’s up to you to decide what weight to give this background 
evidence. 
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(Trial Transcript, Vol. 4A, pp. 543-44). As this Court recognized in ruling that the evidence was 

admissible, the evidence regarding the alleged violation of campaign finance rules and 

irregularities regarding the PACs is relevant to the crimes charged in the indictment. The evidence 

is relevant to demonstrate, inter alia, BAKER’s knowledge, motive, intent, preparation, plan, and 

absence of mistake in arranging the campaign contributions for Maggio. Also, as demonstrated by 

the decisions in Ciavarella, Sutherland, and Saneaux, the United States may introduce the 

evidence as circumstantial proof that the contributions BAKER arranged for Maggio were 

intended as bribes.  Although the evidence is circumstantial, as noted above, circumstantial 

evidence is considered to be intrinsically as probative as direct evidence. See Cook, 842 F.3d at 

602. 

 The United States appreciates the very difficult task that faced this Court in properly 

instructing the jury on this complex issue, and counsel for the United States certainly understood 

this Court’s instruction. However, it is the province of the jury to choose which evidence to rely 

on in determining guilt, see United States v. Ireland, 62 F.3d 227, 230 (8th Cir. 1995), and the 

United States believes that this Court’s description of the evidence as merely “background” or 

“context” carries the potential to minimize the evidence in the minds of the jurors, particularly 

considering that the jurors are laypersons. This concern is deepened by the fact that, after this Court 

had given the limiting instruction, one of the jurors inquired as to whether the jury could consider 

the evidence at all. (Trial Transcript, Vol. 5A, p. 822). In an effort to avoid confusion by the jury 

and to ensure that the evidence submitted is used for a proper purpose, the United States 

respectfully requests that this Court give the following limiting instruction to the jury in lieu of the 

instruction used during the first trial: 

I anticipate that you will hear evidence during the trial about something that is 
commonly referred to as the 180-day rule, PAC forms, reporting requirements, and 
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other campaign finance rules. Gilbert Baker is on trial only for the federal crimes 
charged in the Indictment – bribery, and honest services wire fraud. He is not on 
trial for any campaign finance violations under federal or state law; and you may 
not find him guilty solely because you believe he may have violated one or more 
campaign finance rules. However, you may consider this evidence as proof of 
Baker’s intent, preparation, plan, knowledge, or the absence of mistake, in deciding 
whether Baker committed the federal crimes charged in the Indictment. It’s up to 
you to determine what weight, if any, to give the evidence.  
 

The United States respectfully asserts that this proposed instruction would provide the jury with a 

clear indication of what it may use the evidence for and what it may not use the evidence for, while 

leaving the jury free to determine the weight and credibility of the evidence. 

PROPOSED JURY INSTRUCTION REGARDING  
EVIDENCE OF ALLEGED FALSE EXCULPATORY STATEMENTS 

 
 During the jury-instruction conference in the prior trial, this Court declined to give a jury 

instruction regarding alleged false exculpatory statements made by BAKER. The United States 

respectfully requests that this Court reconsider its previous ruling and give the jury Eighth Circuit 

Criminal Model Jury Instruction 4.15, which states: 

When a defendant voluntarily and intentionally offers an explanation, or makes 
some statement before trial tending to show his innocence, and this explanation or 
statement is later shown to be false, you may consider whether this evidence points 
to a consciousness of guilt. The significance to be attached to any such evidence is 
a matter for you to determine.   

 
“The false exculpatory statement instruction is aimed at pretrial fabrications, on the theory that the 

innocent do not fabricate to avoid being accused of crime.” United States v. Clark, 45 F.3d 1247, 

1251 (8th Cir. 1995) (citing United States v. Wells, 702 F.2d 141, 144 (8th Cir.1983)). “A false 

exculpatory statement instruction is properly given when the defendant’s exculpatory explanation 

is later proven to be false.” United States v. Penn, 974 F.2d 1026, 1029 (8th Cir. 1992) (citing 

Wells, 702 F.2d at 144. The United States intends to introduce evidence at trial that BAKER made 

certain statements to the Arkansas Ethics Commission, in a civil deposition, and to his employer, 
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that were intended to demonstrate his innocence of conduct underlying charges in the Indictment, 

and that the United States contends are false because they conflict with other evidence that will be 

submitted. The Eighth Circuit has held that where a defendant has made statements intended to 

demonstrate his innocence that conflict with other evidence, the jury may infer that the statement 

was false and that the falsity indicates consciousness of guilt. See United States v. Chatmon, 742 

F.3d 350, 353 (8th Cir. 2014).  

During the jury instruction conference at the first trial, BAKER argued before this Court 

that the instruction was not proper in this case because the false exculpatory statement had to be 

in response to specific accusation of whether he had committed the crimes alleged in the 

indictment. In support of his argument before this Court that the instruction was not proper, 

BAKER cited to Clark. However, in Clark the Eighth Circuit held that the instruction was 

warranted because the defendant had made false exculpatory statements to investigators.  

In United States v. Wood, 550 F.2d 435, 443 (9th Cir. 1976), the Court held that a false 

exculpatory statement instruction was appropriate in a case involving the prosecution of 

importation, possession, and distribution of a controlled substance, where the defendant told police 

that he met a codefendant by chance when he had, in fact, been staying with the codefendant. In 

addition, the United States Court of Appeals for the Second Circuit has held that a district court 

did not err by instructing the jury on false exculpatory statements where the defendant denied 

knowing another person’s last name and the government introduced evidence that the defendant 

was aware of the person’s last name. See United States v. Bruce, 75 Fed. Appx. 849, 852 (2d Cir. 

2003) (unpublished). These cases involved instances in which a defendant made a statement 

intended to indicate innocence that was not in response to a direct accusation. By contending that 

the false exculpatory statement had to be in response to a specific accusation of whether he had 
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committed the crimes alleged in the indictment, BAKER is attempting to create a requirement that 

does not exist under the law. 

In United States v. Holbert, 578 F.2d 128 (5th Cir. 1978), which was also cited by BAKER, 

the government introduced evidence that the defendant had made a false exculpatory statement, 

and the district court instructed the jury regarding what use it could make of an incriminating 

statement. The defendant argued that the instruction was an improper comment on the evidence, 

and the appeals court rejected his argument, pointing out that it ignored precedent holding, as the 

Eighth Circuit has, that false exculpatory statements may be used as “substantive evidence tending 

to prove guilt.” Holbert, 578 F.2d at 129. In rejecting the defendant’s argument, the Court also 

cites  to United States v. Turner, 551 F.2d 780, 783 (8th Cir. 1977), in support of a proposition that 

is substantively identical to Model Instruction 4.15.   

BAKER also cited United States v. Grunberger, 431 F.2d 1062 (2d Cir. 1970). However, 

that case did not involve an alleged false exculpatory statement. In Grunberger, the government 

introduced evidence that when the defendant was confronted with watches and watch movements 

found in his home during a search by Customs agents, he stated, “That is illegal.” The defendant 

testified that he phrased it in the form of a question. The district court instructed the jury that they 

could consider the statement as an admission of guilt, and the appeals court held that this was error. 

See Grunberger, 431 F.2d at 1069. The reversal in Grunberger was also driven by other factors 

that are not applicable in this case. 

Here, the United States intends to introduce evidence that BAKER made false exculpatory 

statements, making Model Instruction 4.15 applicable. BAKER’s argument that the false 

exculpatory statements must be in response to a specific allegation is incorrect, and the  precedent 

he cited in support of his contention that the instruction was improper in this case does not support 
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his argument. The United States respectfully requests that the model instruction be given during 

the upcoming trial.   

REQUEST FOR VOIR DIRE REGARDING CIRCUMSTANTIAL EVIDENCE 

 Given the nature of this case, the United States expects to present a fair amount of 

circumstantial evidence, particularly with regard to BAKER’s intent in undertaking certain actions. 

See United States v. Yang, 603 F.3d 1024, 1027 (8th Cir. 2010) (“A defendant's knowledge 

and intent may be proved by circumstantial evidence, and the jury may draw reasonable inferences 

from the evidence about the defendant's state of mind.”). By way of one example, the United States 

will introduce records which reflect that text and telephone communications occurred between the 

parties at critical junctures in the bribery scheme. As stated above, the Eighth Circuit has held that 

“[c]ircumstantial evidence is ‘intrinsically as probative as direct evidence’” Cook, 842 F.3d at 602. 

Because this case involves extensive circumstantial evidence, the United States respectfully 

requests that a specific and detailed inquiry be made to the members of the venire panel regarding 

whether they would be able to convict a defendant based on circumstantial evidence. The Eighth 

Circuit has held that such an inquiry does not trigger a constitutional violation. See Hobbs v. 

Lockhart, 791 F.2d 125, 129 (8th Cir. 1986).  Additionally, generic hypotheticals may be used to 

“ascertain whether the jurors could convict [the defendant] based upon circumstantial evidence” 

so long as they do not “contain a set of facts to be proven at trial,” “particular evidence to be 

presented,” or attempt to commit the jurors to any particular verdict.  Id. at 129-30.   

 The United States requests that the Court question the potential jurors as follows:  

There are two types of evidence that you will be asked to consider in this case; one 
is direct evidence and the other is circumstantial evidence. Direct evidence comes 
from witnesses who can describe what they saw and heard. Circumstantial evidence 
is testimony or a document that gives you a reasonable basis for drawing a 
conclusion about what happened. The Government can meet its burden to prove the 
defendant guilty either by direct evidence or by circumstantial evidence. Do you 
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have any problem with that? Would any of you have a problem giving equal 
consideration to circumstantial evidence? Would any of you refuse to convict if 
proof of the defendant's guilt was based in part on circumstantial evidence? 
 

The United States also respectfully requests that it be permitted to follow-up on these questions 

using a hypothetical regarding circumstantial evidence, or that in the alternative, the Court do so.1   

 WHEREFORE, the United States respectfully requests that the relief sought in its omnibus 

pretrial motion to reconsider be granted.  

     Respectfully submitted,  

     MICHAEL GORDON 
     ATTORNEY FOR THE UNITED STATES, 
     ACTING UNDER AUTHORITY 
     CONFERRED BY TITLE 28, UNITED 
     STATES CODE, SECTION 515 
 

JULIE PETERS  
AR Bar No. 2000109 
Assistant U.S. Attorney 
P.O. Box 1229 
Little Rock, AR  72203 
501-340-2600 
Julie.Peters@usdoj.gov 

 
1Common circumstantial evidence hypotheticals used in this district in other courtrooms include 
“cat, mouse, box,” “waking up to snow,” and “footprints in the snow.”  
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