
IN THE CIRCUIT GOURT OF PULASKI COUNTY, ARKANSAS

FIFTH DIVISION

JOHN CLIFTON GOODIN PLAINTIFF

v 60cv-21 -7742

ARKANSAS RACING COMMISSTON, ET AL DEFENDANTS

ORDER DENYING MOTION TO DISMISS

The parties appeared on September 16,2022 to present arguments

on separate Motions to Dismiss. Jerry Malone and Marion Andrew

Humphrey appeared for Plaintiff. Dustin McDaniel and Bart Calhoun

appeared on behalf of Defendants Legends Resort & Casino, LLC

("Legends") and Cherokee Nation Businesses, LLC ("CNB"), respectively.

Tre Cooper and Maryne Jackson appeared for Arkansas Racing

Commission (the "Commission"). After hearing arguments and reviewing

the pleadings, the Court denies the Commission's Motion to Dismiss and

Separate Defendants Legends and CNB's Motion to Dismiss for the

reasons set out below.

ln their respective Motions to Dismiss, the Racing Commission,

Legends, and CNB argue that (1) Plaintiff lacks standing because he has

not suffered an injury and is not threatened by a deprivation of rights; (2)

the Complaint is moot because there are no pending agency actions since
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CNB has been found to be a qualified applicant and the casino gaming

license has already been issued to Legends; and (3) Plaintiff's claims are

barred by sovereign immunitY.

A party may move for dismissal for failing to state facts upon which

relief can be granted. Ark. R. Civ. P. 12(b)(6) ln ruling on a motion dismiss

under Rule 12(bX6), the Court treats the facts alleged in the complaint as

true and views them in the light most favorable to the party who filed the

complaint. Goforth v Smith,338 Ark. 65, 991 S.W.2d 579 (1999). The court

looks to the underlying facts supporting an alleged cause of action to

determine whether the matter has been sufficiently pled to survive a motion

to dismiss for failure to state a claim for which relief can be granted. Ballard

Group, lnc., v. BP Lubricants LJSA, \nc.,2014 Ark. 276,436 S.W.3d445.

Conclusions without necessary factual underpinnings to support them are

not enough to state a cause of action . Hunt v. Riley, 322 Ark.453, 909

S.W.2d 239 (1995). ln testing the sufficiency of the complaint on a motion

to dismiss, all reasonable inferences must be resolved in favor of the

complaint, and pleadings are to be liberally construed. Hames v. Cravens,

332 Ark 437 ,966 S.W.2d 244 (1998).
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Subject matter jurisdiction is a court's authority to hear a particular

type of case. Fatpipe, lnc. v. Sfafe, 2012 Ark248,410 S.W.3d 574' It

cannot be waived. Terry v Lock,343 Ark 452,37 S.W.3d202 (2001).

Subject matter jurisdiction is determined from the pleadings and not proof.

td.

Pursuant to Arkansas Code Annotated S 16-'t11-101, et seq., any

person interested or who is affected by a law may have determined any

question of construction or validity arising thereunder and may obtain a

declaration thereunder. A lawsuit brought by a person in his capacity as a

citizen, resident, and taxpayer, seeking declaratory judgment relief

regarding the validity of a state law; a state Board's implementation of that

state law; and an injunction of the state Board to avoid "great and

irreparable injury of the plaintiff and others similarly situated" has standing

to question the validity and constitutionality of the act as well as the state

Board's actions thereunder. Andres v. Firsf Arkansas Development Finance

Corp., et a1.,230 Ark 594,324 S.W.2d 97 (1959).

Generally, a suit against the State is barred by the sovereign

immunity doctrine if a judgment for the plaintiff will operate to control the

action of the State or subject the State to liability . Ark. Consf. art. 5, S 20;

see, Ark. Sfafe Med. Bd. v Byers,2017 Ark.213,521 S.W.3d 459. There



are exceptions to that rule. lt is well settled that "a suit against the agency

or officer is not prohibited if the state agency is acting illegally and that a

state agency or officer may be enjoined from acting arbitrarily, capriciously,

in bad faith, or in a wantonly injurious manner." ld. Where a petitioner

seeks declaratory and injunctive relief, not money damages, the action is

not subject to the asserted sovereign immunity defense. Martin v Haas,

2018 Ark. 283, 556 S.W.3d 509.

When construing a provision of the Arkansas Constitution, the

Arkansas Supreme Court has court has stated that when the language of

the provision is plain and unambiguous, each word must be given its

obvious and common meaning, and neither rules of construction nor rules

of interpretation may be used to defeat the clear and certain meaning of a

constitutional provision . Hoyle v Faucher, 334 Ark. 529,975 S.W.2d 843

(1998); Daniel v Jones,332 Ark 489,966 S.W.2d226 (1998); Ghegan &

Ghegan, lnc. v. [4/eiss, et a\.,338 Ark. 9, 991 S.W.2d 536 (1999). A matter

becomes moot "when any judgment rendered would have no practical legal

effect upon a then existing legal controversy." Gray v. Thomas-Barnes,

2015 Ark. 426,474 S.W.3d 876.

Amendment 100 to the Arkansas Constitution defines a "casino

applicant" as "any individual, corporation, partnership, association, trust, or



other entity applying for a license to conduct casino gaming at a casino."

Ark. Const. Amend. 100, $ 2. "Casino license" is defined as "a license

issued by the Arkansas Racing Commission to conduct casino gaming at a

casino." /d. "Casino licensee" is defined as "any individual, corporation,

partnership, association, trust, or other entity holding a license issued by

the Arkansas Racing Commission to conduct casino gaming at a casino."

ld. ln licensing casinos and casino gaming, the Arkansas Racing

Commission shall administer and regulate casino licenses, including their

issuance and renewal, and shall administer and enforce the provisions of

Amendment 100 relating to all casino licensees. Each casino license shall

be issued for the purpose of requiring casino licensees to conduct casino

gaming at a casino as provided in Amendment 100 and by regulation of the

Arkansas Racing Commission, and all other applicable law. Ark.Const.100,

s4

Amendment 100 states that the Arkansas Racing Commission shall

award a casino license to a casino applicant for a casino located in Pope

County within two miles of the city limits of the county seat. /d The

Arkansas Racing Commission shall require all casino applicants for a

casino license in Pope County...to demonstrate experience conducting

casino gaming. /d. The Arkansas Racing Commission shall require all



casino applicants for a casino license in Pope County and Jefferson County

to submit either a letter of support from the county judge or a resolution

from the quorum court in the county where the proposed caslno is to be

located and, if the proposed casino is to be located within a city or town,

shall also require all casino applicants to include a letter of support from the

mayor in the city or town where the applicant is proposing the casino to be

located. /d. No individual, corporation, partnership, association, trust, or

other entity may hold more than one casino license in Arkansas. /d

First, the Court holds that Plaintiff has standing to bring this action

and this Court has jurisdiction. Plaintiff is a taxpayer and citizen of pope

County in the State of Arkansas. As a person who is affected by the state

law, Plaintiff is entitled to challenge the constitutionality of the Racing

commission's action under that law and therefore has standing.

The Racing Commission is not entitled to sovereign immunity

because Plaintiff seeks injunctive and declaratory judgment relief, not

money damages from the State. Moreover, the Racing Commission is not

immune from suit where Plaintiff alleges that its conduct is illegal or ultra

vires.

The Court is unpersuaded by the Defendants' argument that this

matter is moot. The Arkansas supreme court's recognition of cNB as a



qualified applicantin Cherokee Nation Businesses v. Gutfside Casino

Partnership,2021 Ark. 17,614 S.W.3d 811is not dispositive of Plaintiff's

factual allegation that cNB was not the applicant on the Legends'

application that led to the issuance of a license with both named entities in

this matter. See Plaintiff's Verified Petition flll 57; 101 ; 109; 1 1 1 .

Defendants also argue that there is no justiciable issue before the

Court because of the Arkansas Supreme Court's opinion in Ark. Dept. of

Finance & Admin. v. Naturalis Health,2018 Ark. 224,549 S.w.3d go1.

Both cases that Defendants rely on were brought under the Administrative

Procedures Act; the instant litigation was not. ln this instance, Plaintiff

alleges that the action taken by the Racing Commission is unconstitutional

pursuant to Amendment 100. That is a justiciable issue. If the

Commission's action is unconstitutional then its issuance of the casino

gaming license to CNB/Legends is invalid and any rights asserted by the

purported licensee are null and void.

The Complaint clearly alleges facts upon which relief can be granted.

The Complaint alleges actions taken by the Commission were

unconstitutional, in violation of Amendment 100 to the Arkansas

Constitution and ultra vires. Specifically, it contains factual allegations that

the Racing Commission issued a casino gambling license to an entity



known as "CNB/Legends Resort and Casino, LLC" even though no entity

by that name applied for a casino gaming license. See Plaintiff's Verified

Petition fl 56. The Complaint alleges that Legends applied for a casino

gaming license, not CNB. See Plaintiff's Verified Petition 111157; 101; 109;

111. Petitioner alleges that Legends failed to provide evidence to the

Commission that it has ever held a casino license in any state or ever

engaged in "casino gaming" as defined by Amendment 100. See Plaintiff's

Verified Petition 11 63. During the November 12,2021 meeting of the

Racing Commission, the Commission took action to null and void the

casino Iicense issued to Gulfside in July 2020 and awarded the Pope

County casino license to Legends. Plaintiff's Verified Petition fl 90. That

same day, the Pope County casino license was issued to "Cherokee Nation

Businesses, LLC/ Legends Resort & Casino, LLC" for the initial term of ten

years. Plaintiff's Verified Petition 1191 .The award of a license to an entity

with no experience was outside of the Commission's constitutional

authority. Plaintiff's Verified Petition 11134. The issuance of a license to

both CNB/Legends is alleged to violate the powers entrusted to the Racing

Commission pursuant to Amendment 100 to the Arkansas Constitution.

See Plaintiff's Verified Petition 11148. These are not idle, hypothetical, or
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speculative assertions. Rather, Plaintiff has pled factual allegations that

present a constitutional question.

Accordingly, the Court holds that the Commission's Motion to Dismiss

and Separate Defendants Legends and CNB's Motion to Dismiss are

DENIED.

2022.

Courts stand...as havens of refuge for those who might otherwise suffer because they are helpless, weak,

outnumbered, or...non-conforming victims of prejudice and public excitement. Chambers v. Florida, 309

u.s.227 (1s40).
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