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Via e-mail: acklina@conwayschools.net and facsimile no. 501-450-4898 
André Acklin, President 
Conway Public Schools 
2220 Prince St. 
Conway, AR 72034 
 
Dear President Acklin: 
 
The American Civil Liberties Union of Arkansas is a non-profit organization dedicated to the 
preservation and protection of rights guaranteed to all people by the United States and Arkansas 
Constitutions. We correspond due to concern about the proposed restroom and overnight trip 
policies for Conway schools that is on the agenda of tonight’s school board meeting. Denying 
transgender students access to the same restrooms and facilities used by other students that 
correspond to their identity would irreversibly harm transgender students by stigmatizing them and 
impairing their ability to participate fully at school and enjoy a safe learning environment. 
Moreover, it would violate federal antidiscrimination laws. 
 
Background 
A transgender person is someone whose gender identity is different from the sex they were 
assigned at birth. For example, a boy who is transgender is a boy who was assigned the sex 
female at birth, but his gender identity is male. Medical opinion is unequivocal that gender identity 
is not a choice.1 Many people in school—or even before they reach school age—have and 
express a clearly established gender identity that is different from the sex they were assigned at 
birth.2

 
Excluding transgender students from the restrooms that are consistent with the gender they live 
every day, or requiring them to use separate single-user restrooms, is profoundly harmful. The 
Journal of Adolescent Health concluded transgender youth are at heightened risk of depression, 
anxiety, and suicidality.3 Studies by the CDC and the American Foundation for Suicide Prevention 

 
1 See Wylie C. Hembree, et al., Endocrine Treatment of Gender-Dysphoric/Gender-Incongruent Persons: 
An Endocrine Society Clinical Practice Guideline, J. Clinical Endocrinology & Metabolism jc.2017-01658, 7 
(Sept. 2017), https://academic.oup.com/jcem/article/doi/10.1210/jc.2017-01658/4157558/Endocrine-
Treatment-of; Amicus Br. of Am. Acad. of Pediatrics, et al., G.G. v. Gloucester Cty. Sch. Bd.., No. 15-2056, 
ECF No. 244, at 17-18 (4th Cir.), https://www.aclu.org/sites/default/files/field_document/document_0.pdf; 
World Prof’l Ass’n for Transgender Health (WPATH), Position Statement on Medical Necessity of 
Treatment, Sex Reassignment, and Insurance Coverage in the U.S.A. at 1, (Dec. 21, 2016), 
https://s3.amazonaws.com/amo_hub_content/Association140/files/WPATH-Position-on-Medical-Necessity-
12-21-2016.pdf. 
 
2 See Am. Psychological Ass’n & Nat’l Ass’n Sch. Psychologists, Resolution on Gender and Sexual 
Orientation Diversity in Children and Adolescents in Schools (2015), 
http://www.apa.org/about/policy/orientation-diversity.aspx; Nat’l Ass’n of Secondary Sch. Principals, 
Position Statement on Transgender Students (2016), https://www.nassp.org/who-we-are/board-of-
directors/position-statements/transgender-students?SSO=true. 
 
3 Sari L. Reisner et al., Mental Health of Transgender Youth in Care at an Adolescent Urban Community 
Health Center, 56 J. Adolescent Health 274 (Mar. 2015), 
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have found these risks are exacerbated by harassment and rejection in school.4 
 
In addition, requiring transgender students to use single-user restrooms can cause a host of 
problems because those facilities may be far from classrooms and further stigmatize the student. 
Students often try not to use the restroom even though they need to, leading to painful urinary 
tract infections or other problems, to avoid being tardy or being forced to use restrooms that do 
not correspond to their gender identity.5

 
Research shows that denying transgender people access to restrooms that correspond with the 
gender they live every day has a serious impact on their education, employment, health, mental 
health, and participation in public life.6 
 
 Your school district’s proposed policy to prohibit transgender students from using the appropriate 
facilities harms their health and well-being and disregards widely accepted standards of medical 
care for transgender people. The same is true of the overnight trip policy. These proposed policies 
send a message that transgender students should be treated differently and that their mere 
presence in the same facilities used by their peers is unacceptable. It would also violate federal 
antidiscrimination law, as explained below.  
 
Legal Implications of the Proposed Policies 
The proposed policies, and the district’s enforcement of them, are inconsistent with federal law 
regarding the rights of transgender students in schools. It will also subject the district to liability for 
violations of federal employment law. 
 
The Federal U. S. Circuit Courts of Appeal have all held that excluding transgender students from 
using the same restrooms as other students deprives them of equal access to educational 
opportunity “on the basis of sex,” in violation of Title IX of the Education Amendments of 1972 
(“Title IX”), 20 U.S.C. § 1681(a), et seq. See, Grimm v. Gloucester Cty. Sch. Bd., No. 19-1952, 
2020 WL 5034430 (4th Cir. Aug. 26, 2020); Adams by & through Kasper v. Sch. Bd. of St. Johns 
Cty., No. 18-13592, 2020 WL 4561817 (11th Cir. Aug. 7, 2020); Whitaker by Whitaker v. Kenosha 
Unified Sch. Dist. No. 1 Bd. of Educ., 858 F.3d 1034 at 1049-51 (7th Cir. 2017); Dodds v. U.S. 
Dep’t of Educ., 845 F.3d 217, 221-22 (6th Cir. 2016). As the Seventh Circuit explained, “A policy 
that requires an individual to use a bathroom that does not conform with his or her gender identity 
punishes that individual for his or her gender non-conformance, which in turn violates Title IX.” 
Whitaker 858 F.3d at 1049-50. Moreover, “[p]roviding a gender-neutral alternative is not sufficient 
to relieve” school districts “from liability . . . . “because of their distant location . . . and the 
increased stigmatization they cause[].” Id. at 1050. The proposed overnight trip policy likewise 
stigmatizes transgender students. 
 
In addition to violating Title IX, excluding transgender students from the same restrooms used by 
other students also violates the Constitution’s Equal Protection Clause. Grimm, 2020 WL 
5034430, at *12-21; Adams, 2020 WL 4561817, at *4-11; Whitaker, 858 F.3d at 1050-53. The use 
of restrooms does not entail exposure to nudity, and locker rooms can provide curtains and other 

 
http://www.jahonline.org/pb/assets/raw/Health%20Advance/journals/jah/feature.pdf. 
 
4 See, e.g., Centers for Disease Control and Prevention, LGBT Youth, 
https://www.cdc.gov/lgbthealth/youth.htm; Ann P. Haas et al., Suicide Attempts Among Transgender and 
Gender-Nonconforming Adults, American Foundation for Suicide Prevention & The Williams Institute (Jan. 
2014), https://williamsinstitute.law.ucla.edu/wp-content/uploads/AFSP-Williams-Suicide-Report-Final.pdf.  
 
5 See, e.g., Whitaker, 858 F.3d at 1040-41; Bd. of Educ. of the Highland Local Sch. Dist. v. United States 
Dep’t. of Educ., 208 F. Supp. 3d 850, 871 (S.D. Ohio 2016). 
 
6 Jody L. Herman, Gendered Restrooms and Minority Stress: The Public Regulation of Gender and its 
Impact on Transgender People’s Lives, 19 J. Pub. Mgmt. & Soc. Pol’y 65 (Spring 2013), 
http://williamsinstitute.law.ucla.edu/wp-content/uploads/Herman-Gendered-Restrooms-and-Minority-Stress-
June-2013.pdf. 
 



measures to ensure the privacy of all students in a non-stigmatizing manner.7 Schools can 
provide additional options for students to enhance their own privacy, but cannot exclude 
transgender students from common spaces to address the discomfort of others.
  
The U.S. Department of Education proposed new Title IX regulations in June 2022, clarifying that 
discrimination on the basis of sex includes discrimination on the basis of “sex stereotypes, sex 
characteristics, . . . sexual orientation, and gender identity.”8 These new regulations will provide 
further authority that transgender students’ rights are protected under federal antidiscrimination 
law — and policies like the one proposed in your district infringe on those rights.  
 
In addition to potentially violating federal antidiscrimination law and your students’ constitutional 
equal protection rights, the proposed policies could also violate federal privacy law and your 
students’ constitutional privacy rights. Students are entitled to share or withhold information about 
their sexual orientation and gender identity under the federal Constitution9 and the Family 
Education Rights and Privacy Act (“FERPA”).10 And the National Association of Secondary School 
Principals advises that “transgender status, legal name or sex assigned at birth is confidential 
medical information and considered ‘personally identifiable information’ under [FERPA]. 
Disclosure of that information to other school staff. . .could violate the school’s obligations under 
FERPA or constitutional privacy protections.”11 Not only would the proposed policies stop any 
transgender students who have not yet revealed their trans status at school from doing so — it 
would also forcibly out transgender students in violation of their federal privacy rights.  
 
Resolution 
We hope this letter has given you a firm understanding of why schools must allow transgender 
students to use school restrooms and other sex-separated facilities that correspond with their 
gender identity. The refusal to allow transgender students to use the same restrooms used by 
other students in accordance with their gender identity violates Title IX and the Equal Protection 
Clause and impairs students’ ability to learn, grow, and thrive in their school environment. Please 
do not hesitate to contact the ACLU if you have any questions about this issue or if you and your 
counsel would like to meet with us for evaluating and formulating school policy. 

 
Respectfully, 

 

 
Gary Sullivan 

 
 

 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
7 Doe by and through Doe v. Boyertown Area Sch. Dist., 2017 WL 3675418 at *53 (E.D. Pa. Aug. 25, 2017). 
See also Amici Curiae Brief of School Administrators from Thirty-Three States and the District of Columbia 
in Support of Plaintiff-Appellant, G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd., No. 15-2056 (4th Cir. 
2017), https://www.aclu.org/sites/default/files/field_document/school_admin_amicus.pdf. 

 
 
 



8 Federal Register Notice of Proposed Rulemaking – Title IX of the Education Amendments of 1972, 
https:www.govinfo.gov/content/pkg/FR-2022-07-12/pdf/2022-13734.pdf 
 
9 See Love v. Johnson, 146 F. Supp. 3d 848 (E.D. Mich. 2015) (state’s unduly burdensome policy for 
changing sex on driver’s license or ID violated the Constitution’s Due Process and Equal Protection 
clauses); Sterling v. Borough of Minersville, 232 F.3d 190 (3d Cir. 2000) (holding officer's threat to disclose 
arrestee's perceived sexual orientation violated their constitutional right to privacy); Bloch v. Ribar, 156 F.3d 
673, 685 (6th Cir. 1998) (“Publicly revealing information [about sexuality] exposes an aspect of our lives that  
we regard as highly personal and private.”); Powell v. Schriver, 175 F.3d 107, 111 (2d Cir. 1999) (“the 
Constitution does indeed protect the right to maintain the confidentiality of one’s transsexualism”); 
Eastwood v. Dep’t of Corr., 846 F.2d 627, 631 (10th Cir. 1988) (right to privacy “is implicated when an 
individual is forced to disclose information regarding sexual matters.”). 
 
10 See Family Educational Rights and Privacy Act (FERPA), 20 U.S.C. § 1232g; 34 C.F.R. §§ 99.00 et seq. 
Disclosure of private information related to sex or gender can also violate sex discrimination laws. See 
Roberts v. Clark Cty. Sch. Dist., 215 F.Supp.3d 1001 (D. Nev. 2016) (disclosure of private information about 
employee’s transgender status in an email established a prima facie case for harassment/hostile 
environment under Title VII’s sex discrimination prohibition). 
 
11 NASSP, Position Statement on Transgender Students(2016), https://www.nassp.org/who-we-are/board-
of-directors/position-statements/transgender-students?SSO=true  
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